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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 499a et seq.), and the United States Ware- 
house Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6728) 


In re ROSENTHAL PACKING COMPANY. P&S Docket No. 2412. De- 
cided September 8, 1960. 


Packer—Delay in Paying for Livestock— 
Cease and Desist 


Respondent, in connection with its purchases of livestock at posted stockyards 
in the State of Texas, is ordered to cease and desist from failing to pay 
the full purchase price within the period established by contract, custom, 
rule or regulation. 

Mr. Robert Kimmel, for complainant. McDonald, Sanders, Nichols, Wynn & 
Ginsburg, of Fort Worth, Texas, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed April 8, 1959, by the Director, Livestock Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. Respondent, a packer subject to the jurisdiction 
of the Secretary under the act, is charged with failing to pay for 
livestock purchased at posted stockyards in accordance with 
express or implied agreements or understandings with regard 
to payment for such livestock in violation of section 202(a) of 
the act (7 U.S.C. 192(a)). 


On May 20, 1959, respondent filed an answer in which it 
denied that it had violated the act as charged. Respondent also 
filed, in effect, a motion to make the complaint more definite 
and certain and a request to take depositions for the purpose 
of discovery. Complainant opposed such requests and Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, denied respondent’s motions. 

An oral hearing was held August 12 and 13, 1959, in Fort 
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Worth, Texas, before Jack W. Bain. At the hearing complainant 
was represented by Robert R. Kimmel, Office of the General 
Counsel, United States Department of Agriculture, and respond- 
ent was represented by Marcus Ginsburg, Attorney at Law, Fort 
Worth, Texas. After the hearing the parties filed briefs. On July 
18, 1960, the hearing examiner filed a report containing pro- 
posed findings of fact and conclusions and recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violation. Complainant 
filed exception to the scope of the cease and desist order recom- 
mended by the hearing examiner. 


FINDINGS OF FACT 


1. Respondent, Rosenthal Packing Company, is a corporation 
organized and existing under the laws of the State of Texas, 
with its office and principal place of business at 2010 North 
Grove Street, Fort Worth, Texas. Respondent is and was at all 
times material herein a packer as that term is defined in the act. 


2. The Patton Auction Barn stockyard, Nacogdoches, Texas, 
the Calvert Commission Company stockyard, Calvert, Texas, the 
Bryan Livestock Exchange stockyard, Bryan, Texas, Grabow’s 
Livestock Commission Company stockyard, Brenham, Texas, the 
Groesbeck Commission Company stockyard, Groesbeck, Texas, 
the Leggott Livestock Auction stockyard, Waco, Texas, the Wills 
Point Livestock Commission Company stockyard, Wills Point, 
Texas, and the Jacksonville Livestock Auction stockyard, Jack- 
sonville, Texas, were at all times material herein posted stock- 
yards subject to the provisions of the act. 


3. At seven of the eight stockyards listed in Finding of Fact 
2, consigned livestock is sold on a commission basis by the stock- 
yard company one day a week with the remaining stockyard, that 
of the Leggott Livestock Auction, holding sales two days a 
week. The auction markets, operating as market agencies as 
that term is defined in the act, pay the consignors or shippers 
of livestock the net proceeds of sale no later than the close of 
the business day following the day of sale. Most livestock pur- 
chasers at the eight stockyards pay for livestock on the day of 
sale. Some buyers, including respondent, were permitted to 
remove purchased livestock prior to payment therefor. It is the 
custom in this situation at seven of the posted stockyards in- 
volved, in the absence of any agreement or arrangement to the 
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contrary, that the check in payment for livestock purchased is 
mailed to the auction markets within a few days following the 
day of sale so that it will be received within a week of the 
purchase or before the next sale day where only one sale is held 
each week. 


4. Respondent had no agreement or arrangement with any 
of the stockyard operators granting it credit beyond the cus- 
tomary period and respondent knew that the check in payment 
for livestock purchased on seven of the auction markets should 
reach the stockyard within a week of purchase. 


5. In many instances in October and November 1957 and 
June 1958, respondent purchased, in commerce, livestock for 
slaughter purposes at the posted stockyards set forth in Finding 
of Fact 2 and failed to pay promptly therefor in accordance with 
the custom prevailing on such markets. 


CONCLUSIONS 


The complaint charges respondent with purchasing livestock 
at enumerated posted auction stockyards in the State of Texas 
during October and November 1957 and June 1958 and failing 
to pay promptly therefor in accordance with express or implied 
agreements or understandings in violation of section 202(a) of 
the act (7 U.S.C. 192(a)). While the record does not indicate 
any express agreement between respondent and the stockyard 


‘ operators involved with respect to the time for payment for 


livestock purchased by respondent,’ the evidence demonstrates 
a custom at such stockyards in this regard. The prevailing 
custom at the stockyards involved herein is generally that live- 
stock is to be paid for before it leaves the market or in the 
usual course of business within a few days following the date 
of sale and certainly before the next sale day where only one 
weekly sale is conducted. Respondent’s district supervisor who 
has many years of experience testified to this custom as did 
operators and employees of some of the stockyards involved. 
Although there appears to be some modification of this custom 
at one of the stockyards, that is, an extension of time for pay- 
ment beyond a few days following the date of sale, such modifica- 
tion only extended the date for payment to a week or ten days 

2A sign was displayed at one of the stockyards involved stating that payment must be 


received at the stockyard by the fourth night after the day of sale, but this does not 
necessarily constitute an express term of the contract of purchase and sale. 
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from the day of sale. The custom found herein is further cor- 
roborated by a concurrent custom at the stockyard with respect 
to payment to shippers of livestock. The stockyard operators 
paid the shippers on the day of sale where the shipper ac- 
companied the livestock or mailed a check in payment to the 
absent shipper on the day of sale. 


Respondent’s vice-president testified that he knew of no cus- 
tom in connection with the payment for livestock purchased at 
the posted auction markets involved. Of course knowledge of 
a custom would not be necessary to make it a part or provision 
of a contract of purchase and sale. However, the evidence is 
clear that respondent knew that it was not paying for livestock 
as required. Respondent was informed by complainant’s repre- 
sentative that its payments averaged 12 days after purchase 
and respondent indicated that the situation would improve and 
that financing for packers was difficult to obtain. Also, the fact 
that drafts were drawn upon respondent for payment of live- 
stock was an indication to it that payment was expected within 
a short time after purchase. In addition, checks issued by re- 
spondent in payment for livestock were dated an average of 
less than four days after purchase although they were not mailed 
until a week following the date set forth on the checks. Respond- 
ent was informed that failure to pay promptly was considered 
an unfair practice under the act and the operators of the posted 
stockyards involved or their employees frequently called respond- 
ent and complained about late payment. In at least two instances 
the invoices contained notices to the effect that payment was 
expected within a week from the date of sale. On several occa- 
sions respondent was not allowed to make purchases at some of 
the stockyards involved until it promised to make payment 
promptly. Furthermore, respondent can no longer purchase live- 
stock at two of the stockyards involved because of its history of 
late payment. Too, one of the stockyards displayed a sign to the 
effect that payment or checks must be received at the stockyard 
by the fourth night after the date of sale. In view of these facts, 
it is concluded that respondent was aware of the custom de- 
scribed above. 


That respondent failed to pay for livestock purchased at the 
posted stockyards involved within the time prescribed by custom 
and practice on such stockyards is apparent. Such failure con- 
stitutes an unfair practice in violation of section 202(a) of the 
act. Cf. In re Central California Livestock, Inc., d/b/a Machlin 
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Meat Packing Company, 15 A.D. 97 (1956); In re Berry Pack- 
ing Company, 9 A.D. 1205 (1950). Cf. also section 2 of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499b). Respondent would have the auction markets, in 
effect, finance its purchases of livestock thereon contrary to the 
agreement of the parties to the contract of purchase and sale. 
Such practice is unfair to the posted markets especially in view 
of the concomitant practice or custom prevailing on the stock- 
yards of paying the shipper of livestock on the day of sale. 

Respondent contends that the Secretary may not find a viola- 
tion of the act herein in the absence of regulations dealing with 
the payment for livestock by a packer to a market agency. The 
Secretary need not proceed by means of rule-making but may 
establish the content of the statutory proscription against “un- 
fair practices” on a case-to-case basis. The choice made between 
proceeding by general rule or by individual, ad hoc litigation is 
one that lies primarily in the informed discretion of the adminis- 
trative agency. Securities & Exchange Commission v. Chenery 
Corporation, 332 U.S. 194, 203 (1947). See also Columbia Broad- 
casting System, Inc. v. United States, 316 U.S. 407, 421 (1942). 
Nor do we see any validity to respondent’s contention that con- 
tinued sales to it by the posted auction markets after the period 
involved constitutes a waiver of the custom with respect to pay- 
ment found herein. It does not appear that such later sales were 
made because the custom changed or the stockyard operators 
agreed to extend credit to respondent beyond the usual period. 

Respondent relies upon Swift & Co. v. Wallace, 105 F.2d 848 
(7th Cir. 1939), as holding that the Secretary may not regulate 
credit terms. The Swift case does not stand for this proposition 
and, moreover, the complaint herein is not an attempt to legislate 
or regulate credit terms but merely deals with respondent’s 
failure to comply with contract requirements. In addition, the 
hearing examiner properly refused to grant respondent’s request 
for depositions for discovery purposes. Cf. Knapp-Sherriff- 
Koelle v. Mendelson-Zeller Co., 18 A.D. 508 (1959). 

In his report, the hearing examiner recommended that re- 
spondent, in connection with its purchases of livestock for 
slaughter at posted stockyards in the State of Texas, be ordered 
to cease and desist from failing to deliver or mail payment 
checks so that they will, in the normal course of business, reach 
the posted stockyard on or before the sixth day after the date of 
purchase in the absence of any agreement to the contrary. Com- 
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plainant excepts to the scope of the recommended order as being 
too narrow in prohibiting the unlawful practice only at posted 
stockyards in the State of Texas and in the precise form in 
which it is found to exist. 


Our finding herein of violation of section 202(a) is based upon 
the unfairness of the condemned practice to the posted auction 
markets involved. In this decision we have not passed, for 
example, upon the validity of a similar practice in connection 
with the payment for livestock to a person other than a market 
agency. Also, the unfairness of the proscribed practice was 
based, in part, upon the custom at the markets involved with 
respect to payment for livestock by the market agency to the 
shippers thereof. Such custom appears to prevail in the State of 
Texas. The record is silent as to the practice elsewhere. There- 
fore, we are in agreement with the hearing examiner that the 
scope of the cease and desist order should be limited to the 
payment for livestock purchased at posted stockyards in the 
State of Texas. But, the prohibition with respect to delivery or 
the mailing of checks in payment for livestock contained in the 
examiner’s proposed order is too restrictive a statement of the 
practice found to be violative of the act herein. The cease and 
desist order should be phrased in more general terms. The Secre- 
tary is not limited to prohibiting the unfair practice in the 
precise form in which it is found to have existed in the past. 
See, e.g., Federal Trade Commission v. Ruberoid Co., 343 U.S. 
470 (1952) ; Consumer Sales Corp. v. Federal Trade Commission, 
198 F.2d 404 (2d Cir. 1952), cert. denied, 344 U.S. 912 (1953). 


ORDER 


Respondent, in connection with its purchases in commerce of 
livestock at posted stockyards in the State of Texas, shall cease 
and desist, in the absence of an agreement to the contrary, from 
paying the full purchase price therefor later than the period of 
time established expressly by contract or by custom, rule or regu- 
lation thereon for such payment. 


This order shall become effective on the 15th day after the 
date hereof and copies hereof shall be served upon the parties. 


eg 
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(No. 6729) 


In re HARRY LEE SPARKS et al. P&S Docket No. 2261. Decided 
September 13, 1960. 


Stay Order Vacated 


The suspension of respondents as registrants for a period of six months con- 
tained in the order of July 29, 1960, shall become effective October 10, 
1960. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 29, 1960, ordering respondents 
to cease and desist from the unlawful practices found therein and 
to keep accounts, records and memoranda which fully and cor- 
rectly disclose all transactions involved in their business and 
suspending respondents as registrants under the act for a period 
of six months. On August 12, 1960, an order was issued granting 
respondents an extension of time to August 31, 1960, within 
which to file a petition for reconsideration and staying the sus- 
pension of respondents as registrants under the act pending the 
issuance of a further order in this proceeding. A second exten- 
sion of time was granted August 31, 1960. 


On September 12, 1960, respondents requested a further ex- 
tension of time within which to file a petition for reconsidera- 
tion. Respondent will have until September 19, 1960, to file such 
a petition. However, the stay of the suspension of respondents 
as registrants under the act contained in the order of August 
12, 1960, is hereby vacated and the suspension of respondents 
as registrants for a period of six months contained in the order 
of July 29, 1960, shall be effective October 10, 1960. 


(No. 6730) 


CONNER-MCCLURE LIVESTOCK COMMISSION COMPANY v. WALLACE 
STRONG. P&S Docket No. 2462. Decided September 22, 1960. 
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Acceptance—Liability 


It is concluded that complainant bought the cattle on a commission basis for 
respondent, that there was no agreement by complainant to assume any 
loss incurred by respondent, and that complainant is entitled to repara- 
tion in the amount sought. 


Complainant and respondent, pro se. Mr. Giles H. Penstone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


By a formal complaint dated May 6, 1959, Conner-McClure 
Livestock Commission Company of Wichita, Kansas, claimed 
reparation from Wallace Strong of Silver Creek, Nebraska. 

The complaint asked reparation in the amount of $1,816.40. 
Complainant alleged that on April 4, and April 6, 1959, it 
bought on commission for respondent 194 head of cattle for the 
sum of $34,676.32; that the cost of insurance, spraying, and 
hauling to Grand Island, Nebraska, plus complainant’s commis- 
sion, amounted to $890.25, and made a total sum due complain- 
ant of $35,566.57; that respondent had previously, on January 
27, 1959, left with complainant a signed blank check; that com- 
plainant, after the purchase and shipment of the cattle, filled in 
the check for the total amount claimed due of $35,556.57 [com- 
plainant made an error in respondent’s favor of $10.00 and now 
waives this $10.00 item], and deposited the check in complain- 
ant’s account; that respondent on April 8, 1959, sold the cattle 
for his own account through Webb Livestock Commission Com- 
pany at Grand Island, Nebraska; that the net proceeds of such 
sale amounted to $33,740.17, and were paid to respondent by 
check in that amount payable to respondent issued by Webb 
Livestock Commission Company; that respondent stopped pay- 
ment on the check for $35,556.57 and then endorsed the check 
from Webb Livestock Commission Company for such net pro- 
ceeds and sent it with his account of sale to complainant, and 
that there remains a balance due and unpaid to the complainant 
of $1,816.40. 

The investigative report of the Livestock Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture, together with a copy of the complaint, was served on the 
respondent on December 12, 1959, and a copy of the investiga- 
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tive report was served on complainant on December 14, 1959. 


Respondent filed his answer on December 29, 1959, and a 
copy was served on complainant on January 7, 1960. 


By his answer, respondent alleged that an employee of com- 
plainant, one Sam J. Stone, telephoned him on April 4, 1959, 
and requested him to buy some cattle which Stone had already 
bought at the Newkirk Sales Company, Inc., Newkirk, Okla- 
homa; that respondent said the cattle were too high and he did 
not want them but that Stone agreed to send a check along to 
take care of the loss if the cattle had to be sold at a loss, and 
that finally under these conditions respondent agreed the cattle 
could be shipped to him. The answer further alleged that on 
April 5, Stone again called respondent and told him that he 
was going to buy some more cattle to “cheapen” the cattle 
previously bought, that on April 6, respondent informed Stone 
the market was not good and he would get himself into more 
trouble. The answer further alleged that if Stone does not stand 
the loss resulting from the resale of the cattle, then complainant 
should. 


On January 19, 1960, complainant filed a reply to respondent’s 
answer, a copy of which was served on respondent on January 
29, 1960. By this reply, complainant alleged that if there was 
any agreement between Stone and respondent to stand the loss 
on the cattle, it was a personal agreement between Stone and 
respondent and was made without the knowledge or consent of 
complainant. 


An oral hearing was held at Lincoln, Nebraska, on April 22, 


1960. Orville G. Seavers, one of the partners of complainant, 
appeared for complainant and the respondent appeared pro se. 


FINDINGS OF FACT 


1. Complainant, Conner-McClure Livestock Commission Com- 
pany, whose address is 5 Livestock Exchange Building, Wichita, 
Kansas, is a partnership consisting of John D. McClure and 
Orville G. Seavers. 


2. Complainant is now and was at the time of the transac- 
tions involved herein, registered under the provisions of the 
Packers and Stockyards Act with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission 
basis. 
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3. The respondent, Wallace Strong, whose address is Silver 
Creek, Nebraska, was at all times material herein registered 
under the provisions of the Packers and Stockyards Act with the 
Secretary of Agriculture as a dealer. 


4, The complaint was filed within 90 days after the cause of 
action accrued. 


5. On January 27, 1959, respondent left with complainant 
two signed checks which were undated and which were left 
blank as to amount. 


6. Pursuant to telephonic instructions from respondent, Sam 
J. Stone, an employee of complainant, acting on behalf of com- 
plainant, bought on April 4, 1959, for respondent’s account, 112 
head of cattle at the Newkirk Sales Company, Inc., Newkirk, 
Oklahoma. Pursuant to further telephonic instructions from 
respondent, Stone purchased 82 head of cattle on April 6, 1959 
for the account of respondent. Pursuant to the instructions of 
respondent, all the cattle were shipped to the respondent at 
Webb Livestock Commission Company, Grand Island, Nebraska. 


7. Stone informed respondent that if the cattle were sold at 
a loss, Stone would stand such loss. Complainant was not in- 
formed of and did not authorize Stone to make such statement. 


8. Complainant on April 6, 1959, billed respondent for the 
cost of the cattle plus commission and expenses in the total sum 
of $35,556.57. One of the two checks deposited by respondent 
with complainant on January 27, 1959, remained in complain- 
ant’s possession and complainant inserted the date of April 6, 
1959, in this check and filled in the amount of $35,556.57 and 
deposited the check in its account. 


9. Respondent sold the cattle for his own account on April 
8, 1959, through the Webb Livestock Commission Company at 
Grand Island, Nebraska. The net proceeds from such cattle were 
$33,740.17, and a check for this amount was issued on April 8, 
1959 by Webb Livestock Commission Company payable to 
respondent. 


10. Respondent stopped payment on the check referred to 
in Finding of Fact 8 which he had left with complainant on 
January 27. 


11. Respondent endorsed the check for $33,740.17 which he 
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received from Webb Livestock Commission Company and sent 
this check, together with a statement of account of the sale at 
Grand Island to complainant. 


12. Complainant deposited the check of Webb Livestock 
Commission Company in its account, credited it against the 
sum claimed due it from respondent, and demanded payment of 
the balance claimed of $1,816.40. 


13. Respondent refused to pay the amount claimed and com- 
plainant’s claim is still unpaid. 


CONCLUSIONS 


Although certain facts, which will be discussed later, are in 
dispute, there is no dispute as to the facts that Sam J. Stone, an 
employee of complainant, bought 194 head of cattle and shipped 
them to respondent at Webb Livestock Commission Company, 
Grand Island, Nebraska; that the cost of such cattle, plus ex- 
penses and commissions claimed by complainant, was $35,556.57; 
that respondent had previously left with complainant a signed 
check with the date and amount left blank; that complainant 
filled in the date of April 6 on this check and an amount of 
$35,556.57, and deposited this check in its bank account; that 
respondent received the cattle at Grand Island, Nebraska, and 
sold them for his own account through Webb Livestock Commis- 
sion Company; that he received from the sale of such cattle 
the sum of $33,740.17 which was paid to him by a check of 
Webb Livestock Commission Company; that respondent stopped 
payment on the check which he had left with complainant on 
January 7, 1959, and which complainant had filled out for 
$35,556.57, and sent to complainant in lieu thereof after first 
duly endorsing it, the check he received from Webb Livestock 
Commission Company. There is no dispute as to the amount of 
the claim but there is a dispute as to whether respondent is 
liable to pay it. 

The dispute as to the obligation of respondent to pay com- 
plainant’s claim arises out of a controversy as to the nature of 
the agreement between the parties. Complainant alleges that it 
bought cattle on commission for respondent pursuant to orders 
duly placed by respondent with complainant’s employee, Sam 
J. Stone. Respondent denies placing such orders and alleges that 
complainant’s employee Stone, having already bought cattle 
without respondent’s prior order, then telephoned respondent 
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and solicited him to buy them; that respondent first refused to 
take the cattle on the ground that they could not be shipped to 
Grand Island and sold at a profit but finally agreed to accept 
them upon Stone’s agreement to stand any loss if the cattle had 
to be sold at a loss (Tr. 6, 8-10, 25). Respondent further con- 
tends that complainant is obligated by this alleged agreement of 
Stone. Part of respondent’s testimony supports this allegation 
but at one point in his testimony respondent testified that the 
cattle, when they arrived at Grand Island, were property of 
Sam Stone (Tr. 27), a statement which would appear to be in- 
consistent with any claim that Stone was acting as an author- 
ized agent for complainant when he made the alleged agreement 
to stand any loss on the cattle. 

Only two witnesses testified, Orville G. Seevers, one of the 
partners of complainant partnership, who testified in behalf of 
complainant, and respondent who testified in his own behalf. 
Seevers admitted that he had no personal knowledge as to the 
agreement between Stone and the respondent except what was 
related to him by Stone (Tr. 19). He testified, however, that if 
any special agreement was made as claimed by respondent, such 
agremeent was unauthorized as far as complainant was con- 
cerned (Tr. 22-23). 

Neither party made any effort to obtain the testimony of 
Stone at the hearing or take his deposition (Tr. 22, 28). How- 
ever, Stone’s affidavit was taken by George P. Brown, an em- 
ployee of the Department of Agriculture, and this affidavit is 
included in the report of investigation made by the Department 
and may therefore be considered. In this affidavit, Stone stated 
that he called respondent and solicited orders for cattle but he 
claimed (contrary to respondent’s testimony) that he had in- 
structions to buy the cattle for respondent before he purchased 
them. He denied that he agreed to send a check to cover losses 
on the cattle, but said: 

“I did however more or less stand behind 74 of the 
steers which were purchased at Newkirk because I 
thought that the said steers were bought right.” (Page 
6, Exhibit A to investigative report.) 

Respondent admits that when the cattle were received at 
Grand Island he took possession of them and sold them for his 
own account (Tr. 27), and that the check in payment for the 
cattle was payable to him (Tr. 29). Even if respondent had not 
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placed orders with Stone for the cattle, when respondent took 
possession of the cattle and sold them for his own account, he 
accepted title to the cattle, and ratified the action of Stone in 
purchasing them for respondent’s account and cured any pre- 
existing lack of authority. 

The agreement of Stone to stand the loss on the cattle was 
not expressly authorized by complainant (Tr. 22-23), and there 
is no evidence in the record to establish any implied or apparent 
authority on the part of Stone to make any such agreement on 
behalf of complainant. Cf. Patrick Fruit Corporation v. Bisesi 
Fruit Co. et al., 17 A.D. 881 (1958). Such agreement, therefore, 
is binding only on Stone and not on complainant. 

It is therefore concluded that complainant, acting through its 
employee Stone, bought the cattle in question on a commission 
basis for respondent; that there was no agreement by complain- 
ant to assume any loss incurred by respondent; that complain- 
ant is entitled to be paid the full amount which it paid for such 
cattle, plus its expenses and commission, and that after crediting 
respondent with the amount of the check from Webb Livestock 
Commission Company which he endorsed and delivered to com- 
plainant, complainant is entitled to reparation in the amount 
sought. Respondent’s failure to pay complainant this amount 
constitutes an unjust and unreasonable practice in violation of 
the act. 


ORDER 


Within thirty days from the date of this order respondent 
shall pay complainant as reparation the sum of $1,816.40, plus 
interest at five per cent per annum from April 6, 1959, until 
paid. Copies hereof shall be served upon the parties. 


(No. 6731) 


In re HARRY LEE SPARKS et al. P&S Docket No. 2261. Decided 
September 26, 1960. 


Petition for Rehearing—Dismissal 


We find nothing in the petition filed that persuades us to the view that 
further oral argument would serve any useful purpose or that any 
material change should be made in the decision and order entered July 
29, 1960. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR REHEARING, ETC. 


On July 29, 1960, we entered a final decision and order (19 
A.D. 709) in this disciplinary proceeding under the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 
Respondents requested and obtained two extensions of time for 
the filing of a petition for rehearing, etc. On September 19, 1960, 
a petition to rehear or reargue the matter or to reconsider the 
decision and order was filed. Respondents request oral argument 
thereon. Complainant filed an answer September 22, 1960. 


We find nothing in the petition filed that persuades us to the 
view that further oral argument would serve any useful purpose 
or that any material change should be made in the decision and 
crder entered. 


Several comments, however, can be made. Respondents argue 
as they have throughout the proceeding that they did not make 
the sales of hogs involved in Finding of Fact 4 at false weights 
because the hogs from posted stockyards included in the sales 
were sold by respondents at the purchase weights and the hogs 
from nonposted points gained weight between purchase and 
sale and were sold at true weights, although these weights 
were greater than purchase weights, because these hogs were 
“reweighed” after purchase and before sale. 


The weights at which the hogs involved were sold by respond- 
ents exceeded the weights at which the hogs were purchased by 
respondents and there is no way of separating the hogs originat- 
ing at posted stockyards from the hogs originating at unposted 
points to ascertain at what weights the hogs from posted yards 
were sold. 

Respondents contend as they have throughout the proceeding 
that their exhibits and tables in their brief show that the weights 
of the hogs from nonposted points weighed more when sold 
than the purchase weights. Respondents refused to produce any 
records at the hearing to support the “reweigh” entries in their 
exhibits. As we said in the final decision, there is little or no 
probative value, in the absence of supporting records, to the 
exhibits and the testimony in connection therewith. Of course 
statements of counsel in argument and pleadings are not ade- 
quate substitutes for evidence of probative value. 


In connection with Finding of Fact 5 and the conclusions as 
to the use of so-called “summary” scale tickets respondents 
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state that “summary” scale tickets are permitted by the United 
States Department of Agriculture. Respondents have not shown 
that the Department has approved or authorized the use of 
“summary” or “memorandum” scale tickets. 


The petition for rehearing, reargument, reconsideration, etc., 
is dismissed. 


(No. 6732) 


In re BADGER LIVESTOCK SALES, INC. P&S Docket No. 2460. De- 
cided September 28, 1960. 


Accounts and Records—Cease and Desist— 
Suspended Suspension—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
engaging in the complained of practices and suspending its registration 
for eight days under certain conditions. 

Mr. Robert R. Kimmel, for complainant. Mr. Robert A. Harris, of Wauwa- 
tosa, Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint filed on January 6, 1960, by the Acting Di- 
rector, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. The respondent, a 
corporation, is registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for its own ac- 
count at the Milwaukee Stock Yards, Milwaukee, Wisconsin, and 
is charged with having violated certain provisions of the act 
and the regulations. 


On July 25, 1960, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations of the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant 
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has recommended that the order consented to by the respondent 
be issued. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, herein- 
after referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, a corporation, is registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


38. Respondent, at the stockyard, on or about the dates and 
in the fourteen transactions set forth in paragraph III of the 
complaint, and at divers other times during the months of 
September 1958 through March 1959, willfully made, or caused 
to be made, false and incorrect entries in scale tickets prepared 
in connection with the sale of livestock consigned to it for sale 
on a commission basis. Specifically, respondent, in the fourteen 
transactions set forth in paragraph III of the complaint, and 
in divers other transactions during the aforesaid period, entered, 
or caused to be entered, on such scale tickets the names of 
various truckers hauling such livestock in place of the true and 
eorrect names of the livestock shippers or owners. Copies of such 
false and incorrect scale tickets were made a part of respond- 
ent’s accounts, records, and memoranda. 


4. Respondent, at the stockyard, on or about the dates and 
in the four transactions set forth in paragraph IV of the com- 
plaint, and at divers other times during the months of January 
and February 1959, in connection with the sale of livestock con- 
signed to it for sale on a commission basis, issued accounts of 
sale to the consignors or owners of such livestock which failed 
to show the full, true, and correct names of the livestock pur- 
chasers and which failed to show such other facts necessary to 
complete the account, in that such accounts of sale (1) showed 
as the purchaser various abbreviations and account designations; 
or (2) failed to show that respondent used the livestock to fill 
purchase orders on a commission basis in transactions involving 
such use of consigned livestock; or (3) failed to disclose the rela- 
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tionship of the buyers to respondent in transactions involving 
the sale of livestock to respondent’s employees. Copies of such 
accounts of sale were made a part of respondent’s accounts, 
records, and memoranda. 


5. Respondent, at the stockyard, on or about the dates and in 
the six transactions set forth in paragraph V of the complaint, 
and at divers other times during the period from December 1958, 
through March 1959, in connection with the purchase of live- 
stock on a commission basis, issued accounts of purchase to the 
livestock buyers which failed to show fully the true nature of 
the transactions, in that such accounts of purchase (1) failed 
to show the names of the persons or firms from whom the live- 
stock were purchased; or (2) failed to disclose that respondent 
was purchasing such livestock for the account of the livestock 
buyer. Copies of such accounts of purchase were made a part of 
respondent’s accounts, records and memoranda. 


6. Respondent, on or about the seven dates set forth in para- 
graph VI(a) of the complaint, gave meals and other gratuities 
to truckers delivering livestock to the stockyard for owners and 
consignors, 


7. Respondent, at the stockyard, on or about the dates and 
in the five transactions set forth in paragraph VI(b) of the 
complaint, pursuant to an agreement, arrangement, or under- 
standing with T. Duffy, a trucker hauling livestock for hire, paid 
said trucker a one-dollar per head gratuity for delivering con- 
signments of livestock to respondent for sale on a commission 
basis. 


8. Respondent, at the stockyard, in connection with the 
matters set forth in Findings of Fact 3, 4, and 5 hereof, failed 
to keep such accounts, records, and memoranda as fully and 
correctly disclosed all transactions involved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8, respondent has violated sections 304, 307, 312(a), and 401 of 
the act (7 U.S.C. 205, 208, 213(a), 221), section 402 of the act 
(7 U.S.C. 222), which section makes applicable to the jurisdic- 
tion, powers, and duties of the Secretary in enforcing the provi- 
sions of the act, and to any person subject to the provisions of 
the act, the provisions of section 10 of the Federal Trade Com- 
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mission Act (15 U.S.C. 50), and sections 201.43, 201.44, 
201.54(a), and 201.60(a) of the regulations (9 CFR 201.43, 
201.44, 201.54(a), 201.60(a)). 


Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from knowingly entering, 
or causing to be entered, in scale tickets prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the owner or shipper of the livestock; and from knowingly 
making, or causing to be made, any other false or incorrect 
entries in such scale tickets. 


Respondent, in connection with the sale of livestock consigned 
to it for sale on a commission basis, shall cease and desist from 
issuing accounts of sale to the owners or consignors of such live- 
stock (a) which fail to show the full, true, and correct name 
of the livestock purchaser, (b) in applicable transactions, which 
fail to show that part or all of the consignors’ livestock were 
used by the respondent to fill purchase orders on a fee or com- 
mission basis, and (c) which fail to disclose the relationship of 
the buyer to the respondent in transactions involving the sale 
of livestock to its employees. 


Respondent, in connection with its purchases of livestock on 
a commission basis, shall cease and desist from issuing accounts 
of purchase to the livestock buyers which fail to show the names 
of the persons or firms from whom the livestock were purchased 
or which fail to disclose that respondent purchased such live- 
stock on a fee or commission basis for the account of the live- 
stock buyer. 

Respondent shall cease and desist from giving meals and 
other gratuities to truckers delivering livestock to the Milwaukee 
Stock Yards for owners and consignors. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 


Respondent’s registration under the act is suspended for a 
period of eight days. However, such suspension shall not be- 
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come effective unless it is found, after opportunity for a hear- 
ing, that the respondent has again violated the provisions of 
the act and the regulations thereunder within three years from 
the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 6733) 


In re BootH Bros., INC. P&S Docket No. 2456. Decided Sep- 
tember 28, 1960. 


Shippers’ Proceeds—Cease and Desist— 
Suspended Suspension—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
engaging in the complained of practices and, under certain conditions, 
suspending its registration for ten days. 

Mr. Robert R. Kimmel, for complainant. Affeldt & Lichtsinn, of Milwaukee, 
Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on December 30, 
1959, by the Acting Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
its own account at the Milwaukee Stock Yards, Milwaukee, Wis- 
consin, and is charged with having violated certain provisions 
of the act and the regulations. 


On July 29, 1960, and September 15, 1960, respondent filed 
an amended answer and a supplement thereto, respectively, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth 
in the complaint, waives oral hearing, and consents to the is- 
suance of a specified order containing findings of fact and con- 
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clusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, here- 
inafter referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, a corporation, is registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, on or about the dates and 
in the eleven transactions set forth in paragraph III of the 
complaint, and at divers other times during the period from 
January through June 1958, took to its own account livestock 
consigned to it for sale on a commission basis, resold such live- 
stock on the same day at prices higher than those remitted to 
the owners or consignors, and failed to remit such additional 
prices to the owners or consignors. 


4. Respondent, at the stockyard, during the months of Jan- 
uary through August 1958, used proceeds received from the 
sale of livestock consigned to it for sale on a commission basis 
for purposes of its own, in that: 


(a) Respondent, at the stockyard, on or about the dates and 
in the fifteen transactions set forth in subparagraph (a) of para- 
graph IV of the complaint, and at divers other times during 
the months of January through August 1958, purchased live- 
stock from various market agencies for its own account and 
paid for such livestock with checks drawn upon its account for 
shippers’ proceeds. 


(b) Respondent, at the stockyard, on or about the dates and 
in the seven transactions set forth in subparagraph (b) of para- 
graph IV of the complaint, purchased livestock from various 
market agencies to fill purchase orders on a commission basis 
and paid for such livestock with checks drawn upon its account 
for shippers’ proceeds. 
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(c) Respondent, at the stockyard, on or about the dates and 
in the fifteen transactions set forth in subparagraph (c) of para- 
graph IV of the complaint, and at divers other times during the 
months of January through August 1958, took to its own account 
livestock consigned to it for sale on a commission basis and 
failed to deposit in its account for shippers’ proceeds the pur- 
chase price therefor for periods up to 20 days. 


5. Respondent, at the stockyard, in connection with the sale 
of livestock consigned to it for sale on a commission basis 
during the period from January 1958, through May 1959, con- 
sistently issued accounts of sale to the consignors or owners of 
such livestock which failed to show the full, true, and correct 
names of the livestock purchasers or which failed to show such 
other facts ncessary to complete the account, in that such ac- 
counts of sale generally (a) failed to show the purchaser’s 
money; or (b) showed as the purchaser various numbers and 
account designations; or (c) failed to show that respondent 
used the livestock to fill purchase orders on a commission basis 
in transactions involving such use of consigned livestock. Copies 
of such accounts of sale were made a part of respondent’s ac- 
counts, records, and memoranda, 


6. Respondent, at the stockyard, on or about the dates and 
in the fifteen transactions set forth in paragraph VI of the com- 
plaint, and at divers other times during the period from October 
1958, through May 1959, wilfully made, or caused to be made, 
false or incorrect entries in scale tickets prepared in connection 
with the sale of livestock consigned to it for sale on a commis- 
sion basis. Specifically, respondent, in the fifteen transactions 
set forth in paragraph VI of the complaint, and in divers other 
transactions during the aforesaid period, entered, or caused to 
be entered, on such scale tickets the names of truckers hauling 
such livestock in place of the true and correct name of the live- 
stock shippers or owners. Copies of such false and incorrect 
scale tickets were made a part of respondent’s accounts, records, 
and memoranda. 


7. Respondent, at the stockyard, in connection with the sale 
of livestock consigned to it for sale on a commission basis during 
the period from January 1958, through May 1959, failed to offer 
such livestock for sale on the open market, in that: 


(a) Respondent, at the stockyard, on or about the dates and 
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in the two transactions set forth in subparagraph (a) of para- 
graph VII of the complaint, and at divers other times during the 
period from January 1958, through May 1959, knowingly per- 
mitted livestock dealers to place personal identifying marks on 
consigned calves and, without offering the marked calves to 
other interested buyers in order to obtain the highest available 
bid, weighed such calves to the dealer placing his mark thereon. 


(b) Respondent, at the stockyard, on or about the dates and 
in the two transactions set forth in subparagraph (b) of para- 
graph VII of the complaint, and at divers other times during 
the period from January 1958, through May 1959, engaged in 
the practice of weighing consigned livestock to the accounts of 
various packers without showing or offering such livestock to 
either the buyers for the packers or to other interested buyers. 


8. Respondent, at the stockyard, in connection with the mat- 
ters set forth in Findings of Fact 5 and 6 hereof, failed to keep 
such accounts, records, and memoranda as fully and correctly 
disclosed all transactions involved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8 hereof, respondent has violated sections 304, 307, 312(a), and 
401 of the act (7 U.S.C. 205, 208, 213(a), 221), section 402 of 
the act (7 U.S.C. 222), which section makes applicable to the 
jurisdiction, powers, and duties of the Secretary of Agriculture 
in enforcing the provisions of the act and to any person subject 
to the provisions of the act the provisions of section 10 of the 
Federal Trade Commission Act (15 U.S.C. 50), and sections 
201.40, 201.48, 201.58, and 201.59 of the regulations (9 CFR 


201.40, 201.48, 201.58, 201.59). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent, in transactions involving consigned livestock taken 
to its own account and resold on the same day at prices higher 
than those remitted to the owners or consignors, shall cease 
and desist from failing to remit such additional prices to the 
livestock owners of consignors. 
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Respondent, in connection with its purchase of livestock con- 
signed to it for sale on a commission basis, shall cease and desist 
from failing to deposit promptly in its “Custodial Account for 
Shippers’ Proceeds” the full purchase price of the livestock. 


Respondent, in connection with the sale of livestock consigned 
to it for sale on a commission basis, shall cease and desist from 
issuing accounts of sale to the owners or consignors of such live- 
stock which fail to show the full, true, and correct name of the 
livestock purchaser and, in applicable transactions, which fail 
to show that part or all of the consignors’ livestock were used 
by the respondent to fill purchase orders on a fee or commission 
basis. 


Respondent shall cease and desist from knowingly entering, or 
causing to be entered, in scale tickets prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the shipper or owner of the livestock, and from knowingly mak- 
ing, or causing to be made, any other false or incorrect entries 
in such scale tickets. 


Respondent shall cease and desist from (1) knowingly permit- 
ting livestock dealers to mark consigned livestock and, without 
offering the marked livestock to other interested buyers in order 
to obtain the highest available bid, weighing such livestock to 
the dealer placing his mark thereon; (2) weighing consigned 
livestock to the account of any packer without showing or offer- 
ing such livestock on the open market; and (3) otherwise failing 
to offer consigned livestock for sale on the open market. 

Respondent shall deposit the gross proceeds received from 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds”, or by a similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 

Respondent’s registration under the act is suspended for a 
period of ten days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, 
that the respondent has again violated the act and the regula- 
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tions thereunder within three years from the effective date of 
this order. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6734) 


In re JOHN P. BRUEMMER & SONS, INC. P&S Docket No. 2458. 
Decided September 28, 1960. 


Accounts and Records—Cease and Desist— 
Suspended Suspension—Consent Order 


Respondent consented to an order requiring it to cease and desist from engag- 
ing in the complained of practices and, under certain conditions, sus- 
pending its registration for 20 days. 

Mr. Robert R. Kimmel, for complainant. Affeldt & Lichtsinn, of Milwaukee, 
Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S. C. 
181 et seq.), instituted by a complaint filed on December 30, 
1959, by the Acting Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on 
a commission basis and as a dealer to buy and sell livestock 
for its own account at the Milwaukee Stock Yards, Milwaukee, 
Wisconsin, and is charged with having violated certain provi- 
sions of the act and the regulations. 


On July 29, 1960, and September 15, 1960, respondent filed 
an amended answer and a supplement thereto, respectively, in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives oral hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Complain- 
ant has recommended that the order consented to by respondent 
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be issued and has moved to dismiss paragraph V of the com- 
plaint. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, here- 
inafter referred to as the stockyard, is now and was at all 
times mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent, a corporation, is registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
on a commission basis and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


38. Respondent, at the stockyard, on or about the dates and 
in the eight transactions set forth in paragraph III of the com- 
plaint, and at divers other times during the period from January 
1958, through May 1959, in connection with the sale of livestock 
consigned to it for sale on a commission basis, issued accounts 
of sale to the consignors or owners of such livestock which 
failed to show the full, true, and correct names of the livestock 
purchasers or which failed to show such other facts necessary 
to complete the account, in that such accounts of sale (a) showed 
as the purchaser various numbers and account designations; or 


(b) failed to disclose the relationship of the buyers to the re- 
spondent in transactions involving sales of livestock to Mil- 
waukee Livestock Order Buyers, Inc., a market agency in which 
respondent’s officers have a financial interest. Copies of such 
accounts of sale were made a part of respondent’s accounts, 
records, and memoranda. 


4. Respondent, at the stockyard, on or about the dates and 
in the fourteen transactions set forth in paragraph IV of the 
complaint, and at divers other times during the period from 
January 1958, through May 1959, willfully made, or caused to 
be made, false or incorrect entries in scale tickets prepared in 
connection with the sale of livestock consigned to it for sale 
on a commission basis. Specifically, respondent, in the fourteen 
transactions set forth in paragraph IV of the complaint, and 
in divers other transactions during the period from January 
1958, through May 1959, entered, or caused to be entered, on 
such scale tickets the names of various truckers hauling such 
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livestock in place of the true and correct names of the livestock 
shippers or owners. Copies of such false or incorrect scale tickets 
were made a part of respondent’s accounts, records, and memo- 
randa. 


5. Respondent, at the stockyard, in connection with the 
transactions set forth in Finding of Fact 4 hereof, and at divers 
other times during the period from January 1938, through May 
1959, engaged in the practice of furnishing to truckers delivering 
livestock consigned to respondent for sale on a commission 
basis, unauthorized information relating to the price at which 
such livestock were sold. 


6. Respondent, at the stockyard, in connection with the sale 
of livestock consigned to it for sale on a commission basis during 
the period from January 1958, through May 1959, failed to offer 
such livestock for sale on the open market, in that: 


(a) Respondent, at the stockyard, on or about the dates and in 
the four transactions set forth in subparagraph (a) of paragraph 
VII of the complaint, and at divers other times during the period 
from January 1958, through May 1959, knowingly permitted live- 
stock dealers to place personal identifying marks on consigned 
calves, and, without offering the marked calves to other interested 
buyers in order to obtain the highest available bid, weighed such 
calves to the dealer placing his mark thereon. 


(b) Respondent, at the stockyard, on or about the dates and 
in the seven transactions set forth in subparagraph (b) of para- 
graph VII of the complaint, and at divers other times during 
the period from January 1958, through May 1959, engaged in 
the practice of weighing consigned livestock to the accounts of 
various packers without showing or offering such livestock to 
either the buyers for the packers or to other interested buyers. 


7. Respondent, in connection with the matters set forth in 
Findings of Fact 3 and 4 hereof, failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all trans- 
actions involved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
7 hereof, respondent has violated sections 304, 307, 312(a), and 
401 of the act (7 U. S. C. 205, 208, 213(a), 221), section 402 of 
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the act (7 U. S. C. 222), which section makes applicable to the 
jurisdiction, powers, and duties of the Secretary of Agriculture 
in enforcing the provisions of the act and to any person subject 
to the provisions of the act the provisions of section 10 of the 
Federal Trade Commission Act (15 U. S. C. 50), and sections 
201.48, 201.47, 201.52, and 201.58 of the regulations (9 CFR 
201.43, 201.47, 201.52, 201.58). 


Inasmuch as respondent has consented to the issuance of a 
specified order and.complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 
Complainant’s motion to dismiss paragraph V of the complaint 
is granted. 


ORDER 
Paragraph V of the complaint is dismissed. 


Respondent, in connection with the sale of livestock consigned 
to it for sale on a commission basis, shall cease and desist from 
issuing accounts of sale to the consignors or owners of such live- 
stock which fail to show (1) the full, true, and correct name of 
the livestock purchaser, and (2) the fact that the livestock have 
been sold to a purchaser in which respondent’s officers have a 
financial interest, when such is the case. 


Respondent shall cease and desist from knowingly entering, or 
causing to be entered, in scale tickets prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the shipper or owner of the livestock, and from knowingly mak- 
ing, or causing to be made, any other false or incorrect entries 
in such scale tickets. 


Respondent shall cease and desist from furnishing to truckers 
delivering consignments of livestock, unauthorized information 
relating to the price at which such livestock were sold. 


Respondent shall cease and desist from: (1) knowingly per- 
mitting livestock dealers to mark consigned livestock and, with- 
out offering the marked livestock to other interested buyers in 
order to obtain the highest available bid, weighing such livestock 
to the dealer placing his mark thereon; (2) weighing consigned 
livestock to the account of any packer without showing or offer- 
ing such livestock on the open market; and (3) otherwise failing 
to offer consigned livestock for sale on the open market. 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 998 





998 







Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in its 
business. 


Respondent’s registration under the act is suspended for a 
period of 20 days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, 
that the respondent has again violated the act and the regula- 
tions thereunder within three years from the effective date of 
this order. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 













(No. 6735) 






In re CLOUGH-CooK & Co. P&S Docket No. 2459. Decided Sep- 
tember 28, 1960. 








Accounts and Records—Cease and Desist— 
Suspended Suspension—Consent Order 






Respondent consented to an order requiring it to cease and desist from 
engaging in the complained of practices and, under certain conditions, 
suspending its registration for five days. 






Mr. Robert R. Kimmel, for complainant. Porter, Johnson, Quale & Porter, 
of Milwaukee, Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on December 30, 1959, by the Acting Direc- 
tor, Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, a corpora- 
tion, is registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis at the 
Milwaukee Stock Yards, Milwaukee, Wisconsin, and is charged 
with having violated certain provisions of the act and the regula- 
tions. 


On July 15, 1960, the respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
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neither admits nor denies the remaining allegations of the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant 
has recommended that the order consented to by the respondent 
be issued. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, herein- 
after referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on 
a commission basis, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, on or about the dates and in 
the ten transactions set forth in paragraph III of the complaint, 
in connection with the sale of livestock consigned to it for sale 
on a commission basis, issued accounts of sale to the consignors 
or owners of such livestock which failed to show the full, true, 
and correct names of the livestock purchasers, in that such ac- 
counts of sale showed as the purchaser various initials and ac- 
count designations. Copies of such accounts of sale were made a 
part of respondent’s accounts, records, and memoranda. 


4. Respondent, at the stockyard, in connection with the sale 
of livestock consigned to it for sale on a commission basis during 
the month of April 1959, engaged in the practice of furnishing 
to truckers delivering such livestock to respondent, unauthorized 
information relating to the price at which such livestock were 
sold. 


5. Respondent, at the stockyard, on or about the dates and in 
the eleven transactions set forth in paragraph V of the com- 
plaint, willfully made, or caused to be made, false or incorrect 
entries in scale tickets prepared in connection with the sale of 
livestock consigned to it for sale on a commission basis. Speci- 
fically, respondent, in the eleven transactions set forth in para- 
graph V of the complaint, entered or caused to be entered, on 
such scale tickets the names of various truckers hauling such 
livestock in place of the true and correct names of the livestock 
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shippers or owners. Copies of such false and incorrect scale 
tickets were made a part of respondent’s accounts, records, and 
memoranda. 


6. Respondent, during the year 1958, made loans which were 
not properly secured and which were not evidenced by notes 
bearing a definite due date to Elmer Giese and Oscar Giese, 
truckers hauling livestock for hire. 


7. Respondent, at the stockyard, during the period from 
January 1958, through April 1959, generally failed to offer con- 
signed calves for sale on the open market. Specifically, respond- 
ent, on April 27, 1959, in a transaction involving the sale of two 
consigned calves to M. P. +10, Harry Vandenburg, and in divers 
other transactions during the aforesaid period, knowingly per- 
mitted livestock dealers to place personal identifying marks 
upon consigned calves and, without offering the marked calves 
to other interested buyers in order to obtain the highest avail- 
able bid, weighed such calves to the dealer placing his mark 
thereon. 


8. Respondent, in connection with the matters set forth in 
Findings of Fact 3 and 5 hereof, failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all 
transactions involved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8, respondent has violated sections 304, 307, 312(a), and 401 of 
the act (7 U.S.C. 205, 208, 213(a), 221), section 402 of the act 
(7 U.S.C. 222), which section makes applicable to the jurisdic- 
tion, powers, and duties of the Secretary in enforcing the provi- 
sions of the act, and to any person subject to the provisions of 
the act, the provisions of section 10 of the Federal Trade Com- 
mission Act (15 U.S.C. 50), and sections 201.48, 201.52, 201.54, 
and 201.58 of the regulations (9 CFR 201.48, 201.52, 201.54, 
201.58). 


Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


-ORDER 
Respondent, in connection with the sale of livestock consigned 
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to it for sale on a commission basis, shall cease and desist from 
issuing accounts of sale to the consignors or owners of such 
livestock which fail to show the full, true, and correct name of 
the livestock purchaser. 


Respondent shall cease and desist from furnishing to truckers 
delivering consignments of livestock, unauthorized information 
relating to the price at which such livestock were sold. 


Respondent shall cease and desist from knowingly entering, 
or causing to be entered, on scale tickets prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the shipper or owner of the livestock; and from knowingly 
making, or causing to be made, any other false or incorrect 
entries in such scale tickets. 


Respondent shall cease and desist from making loans to live- 
stock truckers which are not properly secured and which are 
not evidenced by notes bearing a definite due date. 


Respondent shall cease and desist from (a) knowingly per- 
mitting livestock dealers to mark consigned livestock and, with- 
out offering the marked livestock to other interested buyers in 
order to obtain the highest available bid, weighing such livestock 
to the dealer placing his mark thereon; and (b) otherwise fail- 
ing to offer consigned livestock for sale on the open market. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 


Respondent’s registration under the act is suspended for a 
period of five days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, 
that the respondent has again violated the provisions of the act 
and the regulations thereunder within three years from the ef- 
fective date of this order. 


This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 6736) 


In re EQUITY COOPERATIVE LIVESTOCK SALES Assoc. P&S Docket 
No. 2461. Decided September 28, 1960. 
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Stipulation—Cease and Desist—Suspended 
Suspension—Consent Order 






Respondent consented to an order requiring it to cease and desist from en- 
gaging in the complained of practices and, under certain conditions, 
suspending its registration for ten days. 







Mr. Robert R. Kimmel, for complainant. Bendinger, Hayes and Kluwin, of 
Milwaukee, Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on January 6, 1960, by the Acting Director, 
Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, a corporation, 
is registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis and as a dealer 
to buy and sell livestock for its own account at the Milwaukee 
Stock Yards, Milwaukee, Wisconsin, and is charged with having 
violated certain provisions of the act and the regulations. 

On July 28, 1960, the respondent filed a stipulation in which 
it admits the jurisdictional allegations of the complaint, waives 
oral hearing, and consents to the issuance of a specified order. 
Complainant has recommended that the order consented to by 
respondent be issued. 


















FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, here- 
inafter referred to as the stockyard, is now and was at all times 
material herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent, a corporation, is registered with the Secre- 
tary of Agriculture as a market agency to sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
its own account, at the stockyard, and at all times material 
herein respondent was so registered. 















CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Pro- 
ceedings under The Packers and Stockyards Act provides as 
follows: 
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§202.5 Stipulations and consent orders ... (b) Con- 
sent order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that 
an order may be entered against him. Upon a record 
composed of the complaint and the stipulation or agree- 
ment consenting to the order, the Secretary may enter 
the order consented to by the respondent, which shall 
have the same force and effect as an order made after 
oral hearing. 

The facts admitted by respondent and set forth in the Findings 
of Fact are sufficient to subject it to the jurisdiction of the 
Secretary of Agriculture under the provisions of the above 
section. 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the 
order consented to by respondent be entered, the order will be 
issued. 


ORDER 


Respondent shall cease and desist from operating as a market 
agency when its current liabilities exceed its current assets; 

Respondent shall cease and desist from using shippers’ proceeds 
to extend credit to the buyers of consigned livestock; 

Respondent, in connection with the sale of livestock consigned 
to it for sale on a commission basis, shall cease and desist from 
issuing accounts of sale to the consignors or owners of such live- 
stock which fail to show the full, true, and correct name of the 
livestock purchaser or which fail to show such other facts as are 
necessary to complete the account; 

Respondent shall cease and desist from: (a) knowingly per- 
mitting livestock dealers to mark consigned livestock and, with- 
out offering the marked livestock to other interested buyers in 
order to obtain the highest available bid, weighing such livestock 
to the dealer placing his mark thereon; (b) weighing consigned 
livestock to the account of any packer without showing or offer- 











1004 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 19 A.D. 1004 


ing such livestock on the open market; and (c) otherwise fail- 
ing to offer consigned livestock for sale on the open market; 


Respondent shall cease and desist from knowingly entering, 
or causing to be entered, in scale tickets, prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the shipper or owner of the livestock; and from knowingly mak- 
ing, or causing to be made, any other false or incorrect entries 
in such scale tickets; 

Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as ‘Custodial Account for 
Shippers’ Proceeds”, or by a similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act; 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business; and 

Respondent’s registration under the act is suspended for a 
period of ten days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, 
that the respondent has again violated the act within three 
years from the effective date of this order. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 6737) 


In re HOLMES AND ROBINSON, INC. P&S Docket No. 2457. De- 
cided September 28, 1960. 


Accounts and Records—Cease and Desist— 
Suspended Suspension—Consent Order 


Respondent consented to an order requiring it to cease and desist from 
engaging in the complained of practices and, under certain conditions, 
suspending its registration for five days. 


Mr. Robert R. Kimmel, for complainant. Mr. Irving Lowe, of Milwaukee, 
Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on December 30, 1959, by the Acting Director, 
Livestock Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, a corpora- 
tion, is registered with the Secretary of Agriculture as a market 
agency to buy and sell livestock on a commission basis and as 
a dealer to buy and sell livestock for its own account at the 
Milwaukee Stock Yards, Milwaukee, Wisconsin, and is charged 
with having violated certain provisions of the act and the regula- 
tions thereunder. 

On July 15, 1960, the respondent filed a second amended 
answer in which it admits the jurisdictional allegations of the 
complaint, neither admits nor denies the remaining allegations 
of the complaint, waives oral hearing, and consents to the 
issuance of a specified order containing findings of fact and 
conclusions based upon the allegations set forth in the complaint. 
Complainant has recommended that the order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. The Milwaukee Stock Yards, Milwaukee, Wisconsin, here- 
inafter referred to as the stockyard, is now and was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent, a corporation, is registered with the Secre- 
tary of Agriculture as a market agency to buy and sell livestock 
on a commission basis, and as a dealer to buy and sell livestock 
for its own account, at the stockyard, and at all times mentioned 
herein respondent was so registered. 


3. Respondent, at the stockyard, on or about the dates and 
in the eleven transactions set forth in paragraph III of the 
complaint, and at divers other times during the period January 
1958 through May 1959 willfully made, or caused to be made, 
false or incorrect entries in scale tickets prepared in connection 
with the sale of livestock consigned to it for sale on a commis- 
sion basis. Specifically, respondent, in the eleven transactions 
set forth in paragraph III of the complaint, and in divers other 
transactions during the period January 1958 through May 
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1959 entered, or caused to be entered, on such scale tickets the 
names of various truckers hauling such livestock in place of the 
true and correct names of the livestock shippers or owners. 
Copies of such false and incorrect scale tickets were made a 
part of respondent’s accounts, records, and memoranda. 


4. Respondent, at the stockyard, during the period January 
1958 through February 1959 in connection with transactions in- 
volving respondent’s use of consigned livestock to fill purchase 
orders on a commission basis, consistently issued accounts of 
sale to the consignors of such livestock which failed to show 
that part or all of the consignors’ livestock were used by re- 
spondent to fill purchase orders on a commission basis. 


5. Respondent, at the stockyard, during the month of Janu- 
ary 1959, used proceeds received from the sale of livestock con- 
signed to it for sale on a commission basis for purposes of its 
own, in that; 


(a) Respondent, on or about the dates and in the six trans- 
actions set forth in paragraph V (a) of the complaint, purchased 
livestock on a commission basis from various market agencies 
at the stockyard and paid for such livestock with checks drawn 
upon its account for shippers’ proceeds. 


(b) Respondent, on or about the dates and in the twenty 
transactions set forth in paragraph V (b) of the complaint, 
used livestock consigned to it for sale on a commission basis 
to fill purchase orders on a commission basis and failed to 
deposit in its account for shippers’ proceeds the purchase price 
therefor for periods up to seven days. 


6. Respondent, at the stockyard, on or about the dates and 
in the three transactions set forth in paragraph VI of the com- 
plaint, and at divers other times during the period January 
1958 through February 1959, engaged in the practice of furnish- 
ing to truckers delivering livestock consigned to respondent for 
sale on a commission basis, unauthorized information relating to 
the price at which such livestock were sold. 


7. Respondent, at the stockyard, on or about the dates and 
in the three transactions set forth in paragraph VII of the 
complaint, and at divers other times during the period January 
1958 through May 1959, failed to offer consigned calves for 
sale on the open market. Specifically, respondent, in the three 
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transactions set forth in paragraph VII of the complaint, and 
in divers other transactions during the period January 1958 
through May 1959, knowingly permitted livestock dealers to 
place personal identifying marks on consigned calves and, with- 
out offering the marked calves to other interested buyers in 
order to obtain the highest available bid, weighed such calves 
to the dealer placing his mark thereon. 


8. Respondent, in connection with the matters set forth 
in Finding of Fact 3 hereof, failed to keep such accounts, 
records, and memoranda as fully and correctly disclosed all trans- 
actions involved in its business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 
through 8, respondent has violated sections 304, 307, 312(a), and 
401 of the act (7 U.S.C. 205, 208, 213 (a), 221), section 402 of 
the act (7 U.S.C. 222), which section makes applicable to the 
jurisdiction, powers, and duties of the Secretary in enforcing 
the provisions of the act, and to any person subject to the provi- 
sions of the act, the provisions of section 10 of the Federal 
Trade Commission Act (15 U.S.C. 50), and sections 201.40, 
201.48, 201.52, and 201.58 of the regulations (9 CFR 201.40, 
201.48, 201.52, 201.58). 


Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from knowingly entering, 
or causing to be entered, in scale tickets prepared in connection 
with the sale of consigned livestock, as the name of the livestock 
shipper or owner, the name of any trucker or other person not 
the owner or shipper of the livestock; and from knowingly 
making, or causing to be made, any other false or incorrect 
entries in such scale tickets. 


Respondent, in transactions involving its use of consigned live- 
stock to fill purchase orders on a fee or commission basis, shall 
cease and desist from issuing accounts of sale to the consignor 
of such livestock which fail to show that part or all of the con- 
signor’s livestock were used to fill purchase orders on a fee or 
commission basis, 
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Respondent, in transactions involving its use of consigned live- 
stock to fill purchase orders on a fee or commission basis, shall 
cease and desist from failing to deposit promptly in its Custo- 
dial Account for Shippers’ Proceeds the full purchase price of 
the livestock. 


Respondent shall cease and desist from furnishing to truckers 
delivering consignments of livestock, unauthorized information 
relating to the price at which such livestock were sold. 


Respondent shall cease and desist from: (a) knowingly per- 
mitting livestock dealers to mark consigned livestock and, with- 
out offering the marked livestock to other interested buyers in 
order to obtain the highest available bid, weighing such livestock 
to the dealer placing his mark thereon; and (b) otherwise fail- 
ing to offer consigned livestock for sale on the open market. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds”, or by a similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 


Respondent’s registration under the act is suspended for a 
period of five days. However, such suspension shall not become 
effective unless it is found, after opportunity for a hearing, that 
the respondent has violated the act and the regulations there- 
under within three years from the effective date of this order. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


DISMISSAL—DEATH OF RESPONDENT 
(No. 6738) 


P&S Docket No. 2503. Dismissed September 7, 1960, by Thomas 
J. Flavin, Judicial Officer. 
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DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 6739) 


P&S Docket No. 2496. Dismissed September 7, 1960, by Thomas 
J. Flavin, Judicial Officer. 


(No. 6740) 


CALIFORNIA FRUIT EXCHANGE v. THE NORMLEE COMPANY. PACA 
Docket No. 8055. Decided September 1, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with six truck- 
loads of grapes allegedly sold to respondent in the course of 
foreign commerce during January and February, 1960. The 
formal complaint was filed by complainant on April 22, 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 20, 1960. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on June 21, 1960. Respondent filed 
an answer to the formal complaint on July 11, 1960, admitting, 
in substance, the allegations of the complaint. Accordingly, the 
issuance of an order without further procedure is appropriate 
pursuant to section 47.8(d) of the rules of practice (7 CFR 
47.8(d)). 


Complainant, California Fruit Exchange, is a corporation 
whose address is Post Office Box 2038, Sacramento, California. 
Respondent is an individual, William J. Grijalva, doing business 
as The Normlee Company, whose address is the Ferry Building, 
San Francisco, California. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 
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The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $11,693.75, the amount of 
damage to which complainant is entitled as a result of the viola- 
tion found herein, with interest thereon at the rate of 5 percent 
per annum from March 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6741) 


F. J. REARDON, INC. v. LEONARD Morris. PACA Docket No. 8072. 
Decided September 2, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant 
seeks reparation against respondent in connection with seven 
truckloads of potatoes allegedly sold to respondent in the course 
of interstate commerce. 


A copy of the formal complaint was served upon respondent 
on July 9, 1960. A copy of the report of investigation prepared 
by the Department was served upon respondent on August 4, 
1960. A copy of the report of investigation was also served upon 
complainant on the same date. Respondent filed an answer to the 
formal complaint on July 28, 1960, admitting, in substance, the 
allegations of the complaint. Accordingly, the issuance of an 
order without further procedure is appropriate pursuant to sec- 
tion 47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant, F. J. Reardon, Inc., is a corporation whose ad- 
dress is 17-19 Boston & Maine Produce Market, Charleston, 
Massachusetts. Respondent is an individual, Leonard Morris, 
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whose address is 1260 22nd Street, N.W., Miami, Florida. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order and constitute a violation by 
respondent of section 2 of the act (7 U.S.C. 499b). Accordingly, 
within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $7,102, the amount of damage 
to which complainant is entitled as a result of the violation 
found herein, with interest thereon at the rate of 5 percent per 
annum from April 1, 1960, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6742) 


I. KALLISH & SONS v. W. CHAS. HEITMULLER Co. PACA Docket 
No. 7777. Decided September 6, 1960. 


Rejection With Reasonable Cause—Dismissal 


Since the onions tendered to respondent were not the type or variety specified 
in the contract, respondent’s rejection of the shipment was with reason- 
able cause and the complaint is dismissed. 


Complainant and respondent, pro se. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed July 15, 1959, and the 
formal complaint was filed September 24, 1959. Complainant 
alleges that on or about May 8, 1959, it sold to respondent a car- 
load of Texas onions on a delivered basis; that onions meeting 
the contract specifications were tendered to respondent but it 
refused to accept them without reasonable cause; and that com- 
plainant resold the onions and sustained a loss of $1415.23. 
Complainant requests an award of reparation in that amount. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
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respondent on October 13, 1959. A copy of the report of investi- 
gation was served upon complainant on October 14, 1959. 

Respondent filed an answer on October 28, 1959, alleging that 
the contract was on the basis of “Subject buyer’s approval at 
destination” and that it had the right to refuse the onions be- 
cause they were not suitable in shape or appearance. Respond- 
ent requested an oral hearing. 

An oral hearing was held at Washington, D. C., on March 25, 
1960. Neither party was represented by counsel. One witness 
testified for each party. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Isaac Kallish, 
Joseph Kallish, and Morris Kallish, doing business as I. Kallish 
& Sons, whose address is 102-104 Food Center, 3301 South Gal- 
loway Street, Philadelphia, Pennsylvania. 


2. Respondent is a partnership composed of Clarence W. 
Gonnerman, Joseph P. Collins, Wade B. Childress, and John G. 
Rives, doing business, as W. Chas. Heitmuller Co., whose address 
is 1310 Fifth Street, N. E., Washington, D. C. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


38. On May 8, 1959, in the course of interstate commerce, 
complainant sold to respondent one carload of Texas jumbo 
yellow Grano onions in new branded burlap 50-pound tangerine 
saxoline sacks, approximately 720 sacks, at $4.15 per sack, de- 
livered Washington, D. C. The contract further provided that 
the onions were “subject buyer’s approval at destination,” and 
that they were to be shipped that day to respondent at Washing- 
ton, D. C. The contract was negotiated between the parties by 
a broker, F. J. Davidson, Jr., & Co., of Washington, D. C. 


4. Pursuant to the foregoing contract, on May 8, 1959, com- 
plainant shipped 720 sacks of onions in car ART 30555 from 
Carrizo Springs, Texas, to respondent at Washington, D. C. 
The onions were not federally inspected prior to shipment. On 
May 11, 1959, complainant mailed respondent an invoice for the 
sum of $2988. 


5. Car ART 30555 arrived at Washington, D. C., on May 14, 
1959. Respondent inspected the onions that same day and noti- 
fied the broker that the onions did not meet with its approval 
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and the load was rejected because approximately one-half were 

flat or semi-flat instead of pear shaped Grano onions. The broker 

relayed this information to complainant. That same day at 

3:35 P.M., a federal inspection of the onions was made at com- 
- plainant’s request. The pertinent part of the inspection certificate 
, reads as follows: 


Products inspected: YELLOW ONIONS, mostly globe 
. shaped, some flat shaped in open mesh sacks branded, 
‘Sombrero brand, Griffin and Brand, Laredo, Texas, 
ONIONS, 50 lbs. net.’ Applicant States 720 bags. 


Condition of load: Through load 7 and 8 layers, 5 to 8 


rows. 
1, 
h Temperature of product: At doorway, top 65 deg., bot- 
- \ tom 62 deg., F. 

Size: Generally 3 to 414 inches in diameter, mostly 3 to 
7 3-34, inches. Undersize within tolerance. 
. | Quality: Mature, clean, fairly bright to bright, fairly 
3 well to well shaped. Grade defects within tolerance. 
of Condition: Firm and dry. Less than 1% decay. 
- Grade: U. S. No. 1, 3 inch minimum. 

Remarks: Inspection and certificate restricted to the 
i: product and lading in upper 4 layers of load. 
0 
ne 6. On May 15, 1959, complainant wired respondent in the 
le- following manner: 
vat In view of your rejection ART 30555 without reason- 
nd able cause we are making other disposition and going 
ig- to hold you liable for any loss sustained. 
by 7. On May 15, respondent sent complainant the following 
telegram in reply: 

ol ) Retel This is to formally notify you that ART 30555 


C was not accepted due to failure to conform with our 
eo approval as outlined in original sale and confirmed your 


On broker on May 8. Your broker notified via Phone 8:30 
the A.M., 14th and reason being account shape of onions 

not conforming with our approval and expectation thus 
14, our legal liability is terminated and you may expect 
oti- no compensation to cover any loss which you may suf- 


val fer thereby. 
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8. On May 15, 1959, respondent returned the invoice unpaid 
to complainant. 


9. Following the rejection, complainant diverted the carload 
of onions to Philadelphia where it arrived on May 19, 1959. 
Complainant resold the onions between May 22 and May 29 
for gross proceeds of $1,825.10. After deducting expenses of 
$826.82, including the freight charges of $574.49 and commis- 
sion of $182.51, the net proceeds were $998.28. 


10. The formal complaint was filed September 24, 1959, 
which was within 9 months after the alleged cause of action 
accrued, 


CONCLUSIONS 


The contract involved in this proceeding was negotiated be- 
tween the parties by a broker. The negotiations were initiated 
by Morris Kallish on May 8, 1959, when he advised the broker 
by telephone that he had a carload of U. S. No. 1 Texas jumbo 
yellow Grano onions for sale at $4.15 per sack delivered at 
destination. The broker relayed this offer to Wade Childress of 
respondent who said that the price seemed reasonable but he 
had other information that some Texas jumbo yellow Grano 
onions were good and some were not, and that he would purchase 
the onions only if they were subject to its approval at Washing- 
ton, D. C. Kallish at first refused to sell on such basis, stating 
that if the market declined respondent would just say that it 
did not like the onions and refuse them. The broker expressed 
the opinion that if the onions were good and suited respondent, 
it would accept the onions regardless of any decline. Thereupon, 
Kallish agreed to sell on respondent’s terms. The broker then 
issued a sales memorandum which read as follows: 

1 car about 720 new branded 50-lb Tangerine Saxoline 
Sacks Texas Jumbo Yellow Grano Onions at $4.15 de- 
livered—Subject buyer’s approval at destination. 

Respondent’s first contention is that the special agreement or 
term “subject buyer’s approval at destination” gave respondent 
the unrestricted right to reject the onions on arrival if it desired 
to do so. Complainant contends that respondent was required to 
accept the onions because they graded U.S. No. 1 on arrival. As 
pointed out by complainant, there are several decisions under the 
act which hold that the buyer had no right of arbitrary rejection 


or 
nt 


to 
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in a sale on the basis of “subject buyer’s approval at destination” 
or similar terms. Al Kaiser & Bros., Inc. v. DeFero Fruit Co., 
9 AD 1013. For the reason which will appear hereinafter, we 
need not decide whether, under the circumstances of the present 
case, respondent had the unrestricted right to reject the onions. 


Respondent’s second contention is that its rejection was with 
reasonable cause since approximately one-half of the onions 
delivered were not Grano type or variety as specified in the con- 
tract. Respondent submitted in evidence Bulletin 854, “Onion 
varieties in Texas,” issued March 1957, by the Texas Agricultural 
Experiment Station in cooperation with the United States De- 
partment of Agriculture. It appears from this bulletin that the 
majority of onions produced in Texas are of the Bermuda and 
Grano types. The Bermuda onion is described as flat whereas 
the Grano is described as top shaped. Under hybrids is listed 
Granex which is intermediate in shape between Bermuda and 
Grano. Mr. M. E. Keller, the federal inspector who inspected 
the shipment at Washington, D. C., on May 14, 1959, testified 
that the Department does not certify variety but that he found 
approximately 80 percent of the onions were Granex and Grano 
type, and approximately 20 percent were Bermuda type. The 
shipment was also inspected by George A. McMakin, an inspector 
for the District Wholesale Fruit and Produce Association, jointly 
with Wade Childress. According to the testimony of McMakin 
and Childress, they opened and inspected five or six sacks of 
onions and found that an average of 48 percent of the stock was 
top shaped, an average of 16 percent was flat or Bermuda type, 
and an average of 36 percent was semi-flat, ranging from a 
tapered onion to some almost round. 


The only evidence offered by complainant in opposition to that 
of respondent is a telegram dated March 24, 1960, received from 
the Texas shipper of the onions, wherein it is stated, in effect, 
that the onions came from fields planted with true Grano variety 
plants and “not mixed plants with any other variety.” On the 
basis of the evidence, we are unable to conclude that respondent’s 
disapproval and rejection of the onions was arbitrary or un- 
reasonable. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6743) 


OCEANO PACKING COMPANY v. DANIEL J. STOREY, JR. PACA 
Docket No. 7720. Decided September 6, 1960. 


Acceptance—Breach of Contract—Failure 
to Prove Damages 


Although it is found that complainant breached the contract, respondent is 
ordered to pay to complainant the balance of the contract price as re- 
spondent failed to prove that the loss suffered on resale was a result of 
complainant’s breach. 


Einhorn and Schachtel, of Philadelphia, Pennsylvania, for complainant. Mr. 
Ned Stein, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 


O’Donnell, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 1, 1959, wherein 
complainant seeks an award in the amount of $580.66, which is 
alleged to be the balance due on 625 crates of cello cauliflower 
sold to respondent. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 26, 1959. A copy of the report of investiga- 
tion was served upon complainant on June 30, 1959. Respondent 
filed an answer and counterclaim on July 28, 1959. 


Respondent, in his answer, admits that he agreed to purchase 
from complainant the cauliflower involved herein. He alleges, 
however, that under the terms of the contract it was agreed 
that the cauliflower was to be uniform in size in order to fulfill 
a sale thereof to the American Stores Company; and that com- 
plainant failed to ship cauliflower of uniform size, resulting 
in damages of $427.50 to respondent by reason of the breach 
of contract. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
January 5, 1960, at which both parties were represented by 
counsel. Two of respondent’s employees were the only witnesses 
to appear and testify. The deposition testimony of three com- 


— 
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plainant witnesses was received in evidence. Both parties filed 
briefs. 


FINDINGS OF FACT 


1. Complainant, Oceano Packing Company, is a corporation 
whose address is Box 132, Oceano, California. At the time of 
the transaction involved herein, complainant was licensed under 
the act. 


2. Respondent is an individual, Daniel J. Storey, Jr., whose 
address is 539 Cooper Street, Camden, New Jersey. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about February 24, 1959, in the course of interstate 
commerce, complainant sold to respondent a car of mixed pro- 
duce, consisting of 200 crates of U. S. No. 1 broccoli at an 
agreed price of $2.25 per crate and 625 crates of U. S. No. 1 
cellophane-wrapped cauliflower, 12 heads to a crate, uniform in 
size, at an agreed price of $2.40 per crate, both f.o.b. Santa 
Maria, California, plus $24 topice, or a total purchase price of 
$1,974. The contract between the parties was negotiated by 
complainant’s president, Norwood S. Nichols, and respondent’s 
salesman, Simon Eveloff. 


4. On February 25, 1959, complainant shipped 200 crates of 
U. S. No. 1 broccoli and 625 crates of U. S. No. 1 cello cauli- 
flower in car PFE 44367 from Santa Maria, California, to re- 
spondent at Philadelphia, Pennsylvania, where the car arrived 
at 3:23 a.m. on March 4, 1959. 


5. On March 4, 1959, at approximately 5 a.m., respondent’s 
Simon Eveloff made a doorway inspection of 15 crates of the 
cauliflower in car PFE 44367 and between 11 a.m. and 12 noon 
on the same day he complained by long distance telephone to 
complainant’s N. S. Nichols that the cauliflower was not uniform 
in size, was very small, and had different cellophane brand 
labels. Nichols requested Eveloff to obtain federal inspection. 


6. On March 5, 1959, after inspecting an additional 15 
crates of the cauliflower, Eveloff again complained to Nichols 
regarding lack of uniformity and the small size of the cauli- 
flower. 


7. On March 6, 1959, at 9:50 a.m. a federal inspection 
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restricted to size and condition only was made of the upper 
four layers of the cauliflower contained in the “B” end of car 
PFE 44367. The size of the cauliflower was certified as follows: 
“Lot marked Select: Fairly uniform sizing. 20 to 35 
ounces average 28 ounces per head. Hand Pict: Irregu- 
lar sizing. 16 to 40 ounces, average 28 ounces per head. 
CalFlower: Fairly uniform to irregular. 17 to 27 ounces, 
average 21 ounces per head.” 


8. On March 6, 1959, at 3:50 p.m., respondent wired com- 
plainant the results of the federal inspection on the size of the 
cauliflower. On the same day complainant wired respondent that 
no concession or allowance would be made and insisted that 
respondent take delivery of car PFE 44367. 


9. On March 7, 1959, at 11:26 a.m., respondent sent the fol- 
lowing wire to complainant: 
“REFERENCE PFE 443867 HAVE TURNED CAR 
BACK IN YOUR NAME YESTERDAY IF YOU 
WANT US HANDLE CONSIGNMENT WIRE US AC- 
CORDINGLY.” 


10. On March 9, 1959, at 2:34 p.m., respondent wired com- 
plainant as follows: 

“IN ACCORDANCE WITH TELEPHONE ARRANGE- 
MENTS MADE THROUGH THE NEW YORK OF- 
FICE OF THE PACA WE HANDLING FOR THE 
ACCOUNT OF WHOM IT MAY CONCERN THE 
CAULIFLOWER IN CAR PFE 44367 AND WILL 
NOTIFY YOU OF RESULTS WHEN SOLD.” 


11. During the period beginning March 10, 1959, and ending 
March 18, 1959, respondent resold 609 crates of the cauliflower 
at prices ranging from $3.25 per crate for five crates on March 
13, 1959, to $2.25 per crate for eight crates on March 18, 1959. 
Respondent recovered $44 from the carrier on 16 bad order 
crates, or an average price of $2.75 per crate. 

12. On March 26, 1959, respondent remitted to complainant 
net proceeds of $937.34 covering the resale of the cauliflower, 
as well as the purchase price of the broccoli, $456, or a total of 
$1,393.34. 

13. There is now due and owing complainant the difference 
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between the invoice price of the car of broccoli and cauliflower, 
$1,974, and the sum remitted by respondent, $1,393.34, or 
$580.66, no part of which has been paid by respondent. 


14. The formal complaint was filed on June 1, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute over the 200 crates of broccoli contained 
in car PFE 44367. The broccoli was accepted and paid for in 
full by respondent. Accordingly, we are here concerned only 
with the 625 crates of cauliflower contained in the shipment. 


The record shows that car PFE 44367 arrived at destination 
in Philadelphia at 3:23 a.m., on March 4, 1959, and was in- 
spected about 2 hours later by respondent’s Simon Eveloff, who 
complained but did not reject to complainant’s H. 8. Nichols 
around noon on the same day. It also appears that after further 
inspection on March 5, 1959, Eveloff again complained to 
Nichols but again did not reject the cauliflower. Federal inspec- 
tion, which was applied for by respondent about 2 p.m. on 
March 5, 1959, was not made of the cauliflower until 9:50 a.m. 
on March 6, 1959, and at 3:50 p.m. the same day, respondent 
notified complainant by wire the results of such inspection. On 
March 7, 1959, at 11:26 a.m. respondent wired complainant that 
car PFE 44367 had been turned back to the carrier in complain- 
ant’s name, It appears from the foregoing that, pursuant to the 
regulations, respondent is deemed to have accepted the shipment. 
Under sections 46.2(r) and (s) of the regulations (7 CFR 46.2 
(r) and (s)), failure of a purchaser to notify the seller within 
24 hours after receipt of notice of arrival that he rejects the 
produce, or failure to apply within such time for federal inspec- 
tion and thereafter notify the seller of his rejection within an 
hour after receiving a report of the results of such inspection, 
shall constitute acceptance of the produce. Having accepted the 
cauliflower, respondent is liable for the agreed purchase price 
thereof, subject to his right to reduce such liability by proving 
damages resulting from any breach of contract by complainant. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 
18 A.D. 1173. 

Respondent asserts that such a breach was committed in that 
complainant shipped cauliflower to respondent which was not 
uniform in size, in violation of the terms of the contract between 
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the parties. Since complainant does not deny that the contract 
specified uniformity as to size, the issue now presented concerns 
the alleged breach by complainant of this requirement. 


The best evidence of record bearing on this question is the 
certificate made pursuant to the federal inspection performed 
at destination on March 6, 1959, at the request of respondent. 
This inspection was a limited one, being restricted to the upper 
4 layers in the “B” end of the car, and to size and condition 
only, at the request of the applicant.t The results of that inspec- 
tion, in relevant part, are as follows: 

“Size: Lot marked Select: Fairly uniform sizing. * * * 
Hand Pict: Irregular sizing. * * * 
Cal-Flower: Fairly uniform to irregular. * * * 

There is no suggestion that this certificate is incorrect. We 
conclude, therefore, that the results of this inspection, though 
it was a limited one, establish the fact that the complainant 
failed to ship respondent cauliflower which was uniform in 
size, in breach of contract. Having thus breached the contract, 
complainant is liable to respondent in damages, to the extent 
that such damages are proved and to the extent that they are 
shown to have stemmed from the established breach. The burden 
of proof in this respect is upon the party alleging same, respond- 
ent here. 

Respondent bases his request for damages upon a counterclaim 
for an alleged loss of profits on the sale purportedly made to 
American Stores Company. Such profits, however, are special 
damages which can be recovered only where it can be shown that 
such damages are within the contemplation of the parties. This 
requires proof that the seller entered into the contract in dispute 
with knowledge of the terms of the contract of resale. Respond- 
ent’s resales to the American Stores Company were not nego- 
tiated until on or about March 3 and 4, 1959, which was at 
least a week after the purchase from complainant was com- 
pleted. Complainant, therefore, could not have known of the 
terms of the resale contracts. Accordingly, respondent may not 
recover damages for loss of profits since they were not within 
the contemplation of the parties. Simon Siegel Co. v. George F. 

1The fact that the inspection was thus limited does not invalidate the certificate but 


merely raises a question of the weight to be attached to the findings of the inspector with 
respect to the remainder—or uninspected—-portion of the shipment. 
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Brooks, 10 A.D. 224; William Shapiro v. Victory Distributing 
Co., 15 A.D. 397, 


The general measure of damages for breach of warranty, 
where the buyer has accepted the goods, is the difference be- 
tween the value of the goods actually delivered at the time and 
place of delivery to the buyer and the value the goods would 
have had at that time if they had met the specifications of the 
contract. Corte & Sons v. Lerner & Son, 14 A.D. 320. In the 
absence of other evidence showing the value of produce meeting 
contract requirements, we may accept, as indicative of such 
value, the delivered purchase price of the cauliflower, which 
appears from the record to be $1,980.25. See Hast Coast Dis- 
tributors v. Felix Rhymes, Inc., 13 A.D. 629. In the absence of 
other evidence of record showing the value of the cauliflower 
actually received by respondent, we may take the results of the 
resale by the buyer as being indicative of such value, provided 
such resale was done in a reasonably prompt and proper man- 
ner. Kirby & Little Packing Co. v. United Fruit & Produce Co., 
16 A.D. 1066. 


The record indicates that the resale of the cauliflower was 
begun by respondent on March 10, 1959, and that the great 
bulk of the sales was consummated on March 10 and 11. Respond- 
ent testified that, although the shipment arrived in Philadelphia 
on March 4, the resale was begun some 6 days later due to the 
fact that respondent was in communication with complainant 
and later with the Department and that, upon the advice of 
the Department, finally began the resale on Monday, March 
10, which was then the earliest date which was feasible under 
the circumstances. 


Upon a review of all the evidence, it is considered that the 
resale effected by respondent was made in a reasonably prompt 
and proper manner, with proceeds of $937.34 being realized from 
such resale. Respondent has failed to convince us, however, that 
the difference between the amount recovered from this resale 
and the total contract price was caused by the discrepancy in 
the size of the cauliflower. It is therefore concluded that re- 
spondent, although proving a breach of the contract with re- 
spect to the cauliflower’s lack of uniformity in size, has failed 
to sustain the further burden of proving that this breach was 
the proximate cause of the alleged damages sustained on resale. 


As we stated earlier, respondent’s acceptance of the cauli- 
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flower rendered him liable for the purchase price thereof. His 
failure to pay promptly the balance due on this transaction is 
a violation of section 2 of the act. Reparation should be awarded 
complainant for the contract price of the carload of broccoli 
and cauliflower, which is $1,974, less $1,393.34 heretofore paid 
on account by respondent, or a net amount of $580.66, plus 
interest. Respondent’s counterclaim should be dismissed. 











ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $580.66, with interest thereon 
at the rate of 5% per annum from April 1, 1959, until paid. 


Respondent’s counterclaim is dismissed. 
The facts and the circumstances shall be published. 
Copies of this order shall be served upon the parties. 





















(No. 6744) 


A. LEvy & J. ZENTNER COMPANY v. AMERICAN NATIONAL GROW- 
ERS Corp. PACA Docket No. 7832. Decided September 7, 1960. 


Acts of Agent—Liability 


Respondent, who is responsible for the acts of its agent, is ordered to pay to 
complainant the amount due on the potatoes purchased by the agent for 
respondent’s account. } 


Complainant pro se. Wadsworth, Fraser & McClung, of Los Angeles, Cali- ) 
fornia, for respondent. Miss Lenore H. Langford, Presiding Officer. : 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT z= \ 
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This is a “reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on October 28, 1959, complain- 
ant seeks an award of reparation in the amount of $3,440, al- 
leged to be the purchase price of 2 carloads of potatoes sold to 

respondent in June 1959. ) 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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December 15, 1959. A copy of the report of investigation was 
served upon complainant on December 14, 1959. Respondent filed 
an answer to the complaint on January 4, 1960, denying liability 
on account of this transaction and alleging that respondent’s 
employee acted without its knowledge or consent in making the 
alleged purchase. Respondent filed an amended answer on Janu- 
ary 8, 1960. 


The parties did not request an oral hearing, although the 
amount involved is over $500, and the issues are determined in 
accordance with the shortened method of procedure provided 
for in section 47.20 of the rules of practice (7 CFR 47.20). Pur- 
suant to such procedure, complainant requested that its veri- 
fied complaint and attached exhibits be considered as its opening 
statement. Respondent filed an answering statement and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, A. Levy & J. Zentner Company, is a corpora- 
tion whose address is Box 3095 Rincon Annex, San Francisco 
19, California. 


2. Respondent, American National Growers Corp., is a corpo- 
ration whose address is Box 2035 Terminal Annex, Los Angeles 
54, California. At the time of the transaction here involved, 
respondent was licensed under the act. 


3. On or about May 21, 1959, in the course of interstate com- 
merce and by oral contract, William L. Mailloux, an employee of 
respondent at Bakersfield, California, purchased from complain- 
ant for the account of respondent a carload of potatoes, for an 
agreed price of $809.60. Mailloux paid complainant the purchase 
price of this carload of potatoes with his personal check, drawn 
on the East Bakersfield Branch Bank of America. 


4. On or about June 9, 1959, in the course of interstate com- 
merce and by oral contract, William L. Mailloux purchased from 
complainant for the account of respondent 2 carloads of long 
white potatoes, U. S. No. 1, Size A, each car containing 430 
100-lb. bags, at $4 per bag, for a total contract price for the 
two loads of $3,440, f.0.b. California shipping point. 


5. Complainant shipped on June 9, 1959, from Saco, Cali- 
fornia, to respondent at Kansas City, Missouri, 2 carloads of 
potatoes in cars NWX 680 and ART 52547. 
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6. Respondent accepted the potatoes upon arrival at destina- 
tion, but has failed, neglected, or refused to pay complainant 
the contract price of $3,440. 


7. The formal complaint was filed on October 28, 1959, which 
was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s defense in this case is based upon its contention 
that William L. Mailloux purchased 8 carloads of potatoes, al- 
legedly for respondent’s account, without the knowledge or con- 
sent of respondent, and that respondent did not learn of the 
purchases until complainant made demand upon it for payment 
of the purchase price. Respondent contends further that Mail- 
loux’s payment for the first carload of potatoes with his personal 
check “should have alerted any reasonably prudent person to 
inquire into the circumstances of the transaction.” Respondent 
says that after receiving Mailloux’s personal check, “Complainant 
was not entitled to blindly rely upon Mailloux’s ostensible 
authority as respondent’s representative.” Respondent states 
that it made an offer to complainant to settle he latter’s claim 
by paying 90 percent of the purchase price of $3,440, but that 
complainant rejected this offer. 


Complainant states that it was generally known by representa- 
tives of various selling organizations throughout the Kern 
County potato growing district, and that it was personally 
known by a representative of complainant’s firm, that William 
L. Mailloux was an employee of respondent and regularly acted 
in the capacity of buying agent for respondent in the purchase of 
carload shipments of potatoes. Concerning the payment by Mail- 
loux for one carload of potatoes with his personal check, com- 
plainant states that in business generally, “and in Complainant’s 
regular course of business specifically,” it is not unusual for 
checks to be received from one party for the account of another 
without any irregularities being involved, or any reason to sus- 
pect irregularities. Complainant takes exception to respondent’s 
inference that complainant did not act as a “reasonably prudent 
person” in failing to inquire into the circumstances of the trans- 
action when receiving Mailloux’s check. Complainant contends 
that it could not be considered any less prudent than an ordi- 
narily prudent person would be under similar circumstances, 
inasmuch as it is a matter of record that 9 other dealers con- 
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tracted with Mailloux in the same manner and under the same 
conditions as complainant. Complainant says “it is just not 
sound judgment to say all ten persons were not reasonably 
prudent persons.” 


In its answering statement, respondent acknowledges that 
William L. Mailloux was respondent’s employee, and states that 
respondent is familiar with the operations carried on by said 
Mailloux in Bakersfield, California. Respondent has submitted 
no statement by Mailloux, and has chosen to stand on its un- 
supported denial of Mailloux’s authority to purchase the potatoes 
for respondent’s account, contending that complainant was not 
entitled to rely upon Mailloux’s ostensible authority. 


We cannot agree with respondent’s position. Even if Mailloux 
did not have actual authority to purchase the subject potatoes 
for respondent’s account, the actions of respondent in placing 
Mailloux in the position of representing respondent at Bakers- 
field, away from respondent’s principal place of business at Ful- 
lerton or Los Angeles, California, would tend to cause those who 
dealt with Mailloux to assume that he acted with full authority 
of his employer and principal. There is no evidence to indicate 
that complainant or any other persons in the trade were put on 
notice by respondent that Mailloux had no authority to make 
such purchases for respondent’s account, or that his authority 
was in any way limited to certain acts on respondent’s behalf. 


It is a general rule that, where a principal by any act or con- 
duct knowingly causes or permits another to appear as his 
agent, either generally or for a particular purpose, he will be 
estopped to deny such agency. Tri-State Sales Agency v. Pal- 
metto Fruit & Produce Co., 14 A.D. 1140. In the instant case, 
all the elements of an estoppel are present; (1) a representation 
was made by the principal (respondent) in placing Mailloux in 
the field as respondent’s employee and/or agent; (2) there was 
a reliance upon such representation by a third person (complain- 
ant); and (3) such representation appears to have been acted 
upon in good faith to the injury of such third person. 

Based upon the record, we conclude that respondent under 
the circumstances of this case is estopped to deny that Mailloux 
had authority to purchase the potatoes in question for respond- 
ent’s account. Complainant’s reliance upon Mailloux’s apparent 
or ostensible authority appears to have been in good faith, and 
complainant should not be penalized for such reliance. We con- 
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clude that respondent is liable for the acts of its agent Mailloux, 
and is, therefore, liable to complainant for the purchase price of 
the 2 carloads of potatoes. Respondent’s failure to pay complain- 
ant $3,440 was in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest, and 


the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent 
shall pay to complainant $3,440, as reparation, with interest 
thereon at the rate of 5 percent per annum from July 1, 1959, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 


(No. 6745) 


LIONEL LEVASSEUR v. BOSTON PoTATO Co., INC. PACA Docket 
No. 7848. Decided September 13, 1960. 


Acceptance—Liability 


Respondent accepted the shipment and, since no evidence was submitted in 
connection with damages resulting from complainant’s breach of the 
contract, respondent is liable for the full purchase price. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on September 1, 1959, com- 
plainant seeks reparation in the amount of $375.37, alleged to 
be the purchase price of a truckload of potatoes sold and de- 
livered to respondent in April 1959. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
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January 18, 1960. A copy of the report of investigation was 
served upon complainant on January 16, 1960. Respondent filed 
an answer on February 4, 1960, denying the transaction as 
alleged, denying liability to complainant, and alleging that it 
purchased the potatoes in question from complainant’s brother, 
Louis Levasseur. 

Since the amount involved in this proceeding is less than 
$500, the issues are determined in accordance with the short- 
ened method of procedure provided for in section 47.20 of the 
rules of practice. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Lionel Levasseur, whose 
address is Van Buren, Maine. 


2. Respondent, Boston Potato Co., Inc., is a corporation 
whose address is 12-14 Fargo Street, Boston 10, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about April 22, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of U.S. No. 1, brushed, round white Maine potatoes, 
size 2-14, to 4 inches, at an agreed price of 27-14 cents per peck, 
for a total purchase price of $375.37, delivered Boston, Massa- 
chusetts. 


4. On or about April 22, 1959, complainant shipped from 
Van Buren, Maine, to respondent at Boston, Massachusetts, 
1,365 pecks of potatoes, packed in new paper bags, in a truck 
owned or furnished by complainant. 


5. Respondent accepted the potatoes upon arrival at destina- 
tion, but requested a Federal inspection, which was made on 
April 23, 1959, at 12:20 p.m. The inspection disclosed the follow- 
ing as to condition and grade of the potatoes: 


“Generally firm. In most bags none, many 8 to 10%, 
average 2% damage by slightly sunken areas with 
underlying flesh gray to black. Less than 1% soft rot. 
Now fails to grade U.S. No. 1, 2-14 inch minimum 
only account slightly sunken areas with gray to black 
underlying flesh.” 
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6. Respondent has not paid complainant the purchase price 
for the potatoes referred to in the foregoing findings of fact. 


7. The formal complaint was filed on September 1, 1959, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


Respondent’s denial that it purchased the potatoes from 
complainant is, in our opinion, without merit. In its answer, 
respondent insisted that the potatoes were purchased from com- 
plainant’s brother, Louis Levasseur. Complainant denied this 
in his opening statement, and stated that all sales were made 
by and all telephone conversations with respondent were with 
another brother, Camille Levasseur. In its answering statement, 
respondent admitted that after checking its records again, 
respondent found that “the one we did business with was 
Camille Levasseur.” Respondent further admitted that in pur- 
chasing potatoes prior to this transaction, it had frequently 
been told to make checks payable to several different first names 
with the last name of Levasseur. The record indicates, and we 
so find, that complainant is one of a large family of potato grow- 
ers, and that respondent purchased potatoes from different 
members of the family between February 2 and April 22, 1959, 
and that the potatoes in controversy were purchased by respond- 
ent from complainant. 


Respondent contends that in purchasing the potatoes, it was 
made known to the seller that they were bought for re-shipping 
purposes and that it was, therefore, stipulated that the potatoes 
would grade U.S. No. 1, Size A, at destination. This is not denied 
by complainant, but complainant does deny the authenticity of 
the inspection certificate submitted in evidence by respondent 
because it showed the shipper as “Lewis” Levasseur. In our 
opinion, it is of no importance that the name of complainant’s 
brother [apparently misspelled] appears on the destination in- 
spection certificate as the shipper, since respondent apparently 
gave this information to the inspector and was at the time the 
answer to the complaint was filed under the impression that 
Louis Levasseur was the seller and shipper. The destination in- 
spection certificate appears to cover the same potatoes as the 
shipping point inspection certificate made on April 21, 1959. The 
shipping point inspection showed the potatoes to contain no 
rot, and that they graded U.S. No. 1, 2-14 inch minimum, 4 
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inch maximum. Two days later on April 23 at Boston, a Federal 
inspection disclosed that the potatoes failed to grade U.S. No. 1 
because of slightly sunken areas with gray to black underlying 
flesh. Since this was a sale of potatoes on a delivered basis, it 
must be concluded that complainant failed to deliver potatoes 
meeting contract requirements, that is, potatoes which graded 
U.S. No. 1 at destination. 


Having accepted the potatoes, respondent is liable to complain- 
ant for the contract price thereof, less any damages respondent 
can show were sustained as a result of complainant’s breach of 
the contract. Respondent has submitted no evidence which 
would enable us to determine the extent of its damages due to 
such breach, and we must, therefore, conclude that complainant 
should be awarded reparation against respondent for the full 
purchase price of $375.37. Respondent’s failure to pay complain- 
ant for the potatoes in question was in violation of section 2 
of the act. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant $375.37, as reparation, with interest 
thereon at the rate of 5 percent per annum from May 1, 1959, 
until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties, 


(No. 6746) 


NORTON & MCELROY PRODUCE, INC. v. CRISPO BRos., INC. PACA 
Docket No. 7859. Decided September 13, 1960. 


Acceptance—Liability 


It is concluded that the implied warranty upon which respondent relies is 
inapplicable and that respondent is liable to complainant for the contract 
price. 


Mr, Earl G. Strohl, of Phoenix, Arizona, for complainant. Respondent pro se. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on December 4, 1959, com- 
plainant seeks an award of reparation in the sum of $840, which 
is alleged to be the amount due and owing complainant in con- 
nection with a carload of lettuce sold by complainant to respond- 
ent on May 15, 1959, and subsequently shipped to and accepted 
by respondent pursuant to the foregoing contract of sale. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Janu- 
ary 23, 1960. A copy of the report of investigation was served 
upon complainant on the same date. 


Respondent filed an answer to the formal complaint on Febru- 
ary 18, 1960, admitting the purchase of a carload of lettuce, 
as alleged in the complaint, but denying that the carload of 
lettuce received from complainant by respondent pursuant to 
their contract was the same as that inspected and purchased on 
respondent’s behalf by its agent, Tony Crispo. 

Although the amount involved in this proceeding is in excess 
of $500, oral hearing is waived by the parties. The shortened 
method of procedure is therefore employed herein for the sub- 
mission of evidence, as provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Norton & McElroy Produce, Inc., is a corpo- 
ration whose address is Post Office Box 1027, Glendale, Arizona. 


2. Respondent, Crispo Bros., Inc., is a corporation whose 
address is 801 Padre Drive, Salinas, California. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On May 15, 1959, in the course of interstate commerce, 
complainant sold to respondent 600 cartons of Show brand let- 
tuce, 2-dozen size, at $1.25 per carton, f.o.b. Aguila, Arizona, 
plus 15¢ per carton precooling charges, for a total contract 
price of $840. 


4. Subsequent to the transaction set forth above, a “Con- 
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firmation of Purchase’ was issued by respondent, dated May 
15, 1959, setting forth the terms of the agreement between the 
parties and including the following notation: 


“Commodity and Specifications: Sound Lettuce 2 Doz 
Size” 


Complainant, on the same date, May 15, 1959, issued its invoice 
to respondent, setting forth the sale to respondent of 600 car- 
tons of Show brand lettuce, 2-dozen size, contained in car ART 
50581 and consigned to respondent at Kansas City, Missouri. 


5. Car ART 50581 was shipped by complainant from loading 
point, Aguila, Arizona, to respondent at Kansas City, Missouri. 
The shipment was thereafter diverted by respondent to a third 
party in New York City, who stopped the car enroute for fed- 
eral inspection in Chicago, Illinois. 


6. Federal inspection of the lettuce in car ART 50581 was 
made in Chicago on May 20, 1959, with such inspection being 
limited to the produce in the upper two layers of the load. 
The certificate issued pursuant to this inspection noted, among 
other things, an average of 3% quality defects, generally broken 
midribs, and, with respect to condition, stated: 


“Head leaves: From 6 to 14 heads per carton, average 
approximately 45% damaged, including from 2 to 10 
heads per carton, average approximately 25% seriously 
damaged by Tipburn, average less than 1% decay. Re- 
mainder fresh and crisp.” 


The certificate, with respect to grade, stated: “Now fails to 
grade U.S. No. 1 only account Tipburn.” 


7. Following the federal inspection of this shipment at Chi- 
cago, a complaint was made by respondent to complainant con- 
cerning the condition of the lettuce. Complainant refused to 
grant respondent an adjustment on the lettuce, which was sub- 
sequently resold in New York City. 


8. The formal complaint was filed on December 4, 1959, 
which was within 9 months after the cause of action herein 
accrued. 

CONCLUSIONS 
It is undisputed that respondent, on May 15, 1959, purchased 
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from complainant 600 cartons of Show brand lettuce, 2-dozen 
size, at Aquila, Arizona, for a total contract price of $840, f.o.b. 
shipping point. It is also undisputed that, pursuant to this agree- 
ment, complainant shipped 600 cartons of Show brand lettuce, 
2-dozen size, to respondent at contract destination, Kansas 
City, Missouri, in car ART 50581 on May 15, 1959, and that 
this car was subsequently diverted by respondent to New York 
City via Chicago, Illinois. The parties disagree, however, as 
to whether or not the purchase by respondent was a purchase 
after inspection with respect to the lettuce received by respond- 
ent and subsequently diverted by it to New York. 


In this regard respondent, in its answer, stated in part that 
Tony Crispo, respondent’s agent “‘. . . did inspect lettuce under 
Norton-McElroy Produce Co. ‘Show’ brand at Aquila, how- 
ever it is not known or can be confirmed the lettuce he in- 
spected, which he reported was of good quality and sound, was 
loaded in ART 50581. We believe it was simply a case of buying 
one thing and receiving another, as shipper must of had a lot 
or other lots of inferior quality.” 


The burden of proving, by a preponderance of the evidence, 
that the transaction involved herein was a purchase after in- 
spection falls upon complainant as the party affirmatively alleg- 
ing same. Except for an allegation in the formal complaint to 
that effect, plus the statement from respondent’s answer quoted 
above, complainant has offered no evidence of substance in sup- 
port of its allegation. This evidence is insufficient to sustain the 
burden of proof imposed upon complainant. 

Respondent, by virtue of its diversion of car ART 50581 in 
transit, is deemed to have accepted the contents of that car, 
thus becoming liable for the purchase price thereof, less provable 
damages shown to have been sustained as a result of breach of 
warranty by complainant. George Covert v. National Produce 
Company, 8 A. D. 557. Respondent, in substance, alleges a 
breach of the implied warranty of suitable shipping condition 
and points to the results of the federal inspection obtained at 
Chicago on May 20, 1959, as proof that the lettuce was abnor- 
mally deteriorated at contract destination, Kansas City, Missouri, 
in breach of such warranty. 


“ Suitable shipping condition’, in relation to direct shipments, 
means that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
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service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale.” 
7 CFR 46.24(j). 


The record clearly shows that the contract destination of the 
shipment involved herein was Kansas City, Missouri. It is also 
clearly shown, and is not disputed, that the lettuce went beyond 
this point and received its first inspection, the one upon which 
respondent now relies, at Chicago, Illinois. Evidence submitted 
by complainant and not rebutted by respondent tends to show 
that the usual time required for shipping between these two 
cities is about 48 hours. We have held in the past that the im- 
plied warranty of suitable shipping condition, upon which re- 
spondent apparently relies, applies to shipments to contract 
destination and not beyond, as here. Fisher Farms, Inc. v. Hig- 
gins Potato Company, 11 A. D. 4138. Anonymous, 8 A. D. 1276. 
Accordingly, the warranty being inapplicable in the proceeding, 
we are not called on to decide the question of the alleged 
breach. 


Since there appears to be no question raised herein concerning 
either the making or the breach of an express warranty, and 
since we have found that the implied warranty upon which 
respondent relies is inapplicable, respondent is therefore liable 
to complainant for the contract purchase price of the lettuce 
involved herein, or $840. Respondent’s failure to pay this 
sum to complainant is a violation of section 2 of the act, for 
which reparation should be awarded, with interest. 

ORDER / 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $840, with interest thereon 
at the rate of 5 percent per annum from June 1, 1959, until 
paid. 

The facts shall be published and copies hereof shall be served 
upon the parties. 


(No. 6747) 


SUN-BEAM FRUIT COMPANY v. HECHT PRODUCE COMPANY. PACA 
Docket No. 7759. Decided September 13, 1960. 
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Rejection With Reasonable Cause—Dismissal 
Since the grapes failed to comply with the size and color specifications of 
the contract, respondent’s rejection was not without reasonable cause 
and the complaint is dismissed. 
Avery, Meux & Gallagher, of Fresno, California, for complainant. Golbus 
& Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed with the Department on July 
12, 1959, it is alleged that complainant sold to respondent a car- 
load of Emperor storage grapes, U. S. No. 1 Extra grade, for 
$3.75 per lug, for a total of $3,750, f.o.b. shipping point; that 
the carload of grapes was shipped to respondent at Grand 
Rapids, Michigan; but that respondent failed and refused to 
accept the shipment. It is alleged, further, that complainant was 
compelled to find another purchaser for the grapes and that the 
net sum of $1,474.49 was obtained in such resale. Complainant 
makes claim for damages in the amount of $2,275.51. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent 
on August 20, 1959. A copy of the report of investigation was 
served on complainant on August 21, 1959. Respondent filed 
an answer and countercomplaint on September 9, 1959. 


Respondent denies the allegations in the complaint and states 
that the grapes which complainant tendered were not in accord- 
ance with the terms and specifications of the contract and that 
they were in an abnormally deteriorated condition upon ar- 
rival at Grand Rapids. Respondent further alleges that com- 
plainant diverted the shipment to Detroit for resale and that 
the shipment was not properly protected while it was being 
held for sale. For countercomplaint, respondent alleges that 
if the grapes which complainant tendered had been in accord- 
ance with the specifications of the contract, they would have been 
worth $5 per lug, and that respondent was damaged $500 more 
or less by reason of complainant’s failure to make good delivery. 


An oral hearing was held at Grand Rapids, Michigan on 
April 7, 1960. No evidence was presented by complainant, but 





= 


—" 


eo 8 Www ivr 'y * 


aa 


SUN-BEAM FRUIT CO. v. HECHT PRODUCE CO. 1035 
Cite as 19 A.D. 1033 


some of the exhibits attached to the complaint were received in 
evidence by agreement. Respondent was representd by counsel 
and presented the testimony of Nathan Hecht and Peter Hecht. 
A brief was filed by respondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Marion Mosesian, doing 
business as Sun-Beam Fruit Company, whose address is P. O. 
Box 483, Fresno, California. At the time of the transaction in- 
volved in this proceeding, complainant was licensed under the 
act. 


2. Respondent is a partnership composed of Nathan Hecht, 
Peter Hecht, and Marvin A. Armock, doing business as Hecht 
Produce Company, whose address is 360 South Division Street, 
Grand Rapids, Michigan. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 


3. On or about March 28, 1958, in the course of interstate 
commerce, complainant contracted to sell to respondent one car- 
load of tapered lugs, Billionaire Brand Emperior grapes at 
$3.75 per lug, f.o.b. Fresno, California. The grapes were de- 
scribed as U. S. No. One Extra grade, bunches and berries 
large, less than one-half of one percent decay, pink to cherry 
red in color, mostly cherry red. The sale was negotiated by the 
A. Arena & Co., Ltd., which served as agent for complainant 
in the transaction. 


4. On March 29, 1958, car PFE 45291, containing 1,000 lugs 
of Emperor Table Grapes was officially inspected at shipping 
point. The size of the grapes was certified as “Bunches mostly 
medium, many large. Berries large to medium.” The inspector 
also found the grapes to be “reasonably well colored.” The lot 
was certified as U. S. Extra No. 1 Table Grade. 


5. On or about March 29, 1958, complainant shipped car 
PFE 45291 containing 1,000 lugs of Emperor Table Grapes from 
Fresno, California, to A. Arena & Co., Ltd., at Chicago, Illinois. 
On or about April 1, 1958, A. Arena & Co., Ltd. diverted the 
shipment to respondent at Grand Rapids, Michigan. The ship- 
ment arrived at Grand Rapids on April 5, 1958. 


6. On or about April 5, 1958, respondent examined the 
grapes in car PFE 45291 and informed the A. Arena & Co., Ltd., 
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that because of the condition and quality of the fruit the ship- 
ment was rejected. 


7. On or about April 5, 1958, complainant ordered the ship- 
ment diverted from Grand Rapids, which diversion was accom- 
plished on the same day. 


8. Respondent has not paid any part of the purchase price. 


9. The informal complaint was filed on December 30, 1958, 
which was within nine months after the accrual of the alleged 
cause of action. 


CONCLUSIONS 


From the evidence submitted by respondent, it is clear that 
complainant failed to deliver the kind and quality of grapes 
called for in the contract. The contract, as confirmed by tele- 
gram by complainant’s selling agent, A. Arena & Co., Ltd., 
called for large bunches, large berries, and color ranging from 
pink to cherry red, mostly cherry red. The shipping point in- 
spection certificate shows that the size of the bunches was 
mostly medium, many large, and that the berries ranged from 
medium to large. As to color, the report shows that the berries 
were, “reasonably well colored.” The United States Standards 
for Table Grapes (7 CFR Sec. 51.880 et seq.) provides: 
“*Reasonably well colored’ applies to the red varieties and 
means that each bunch .. . shall have not less than 60 percent, 
by count, of berries which show at least 60 percent of the 
surface light pink, red or dark red .. .” Grapes which are 
certified as “reasonably well colored” under this standard do 
not comply with the description of “pink to cherry red, mostly 
cherry red.” The weakness of the color of these grapes is 
further affirmed by a Railway Perishable Inspection Agency 
inspection report which was made at Detroit, Michigan on 
April 7, 1958, wherein the grapes were reported as, “Fair, 40% 
poor color, clean but rather dull to dull in appearance.” 

It is concluded that this shipment of grapes failed to comply 
with the size and color specifications of the contract. Accord- 
ingly, respondent’s rejection of the shipment was not without 
reasonable cause and the complaint should be dismissed. Re- 
spondent’s claim that the shipment arrived in an abnormally 
deteriorated condition is not supported by the Railway Perisha- 
ble Inspection Agency inspection report made at Detroit on 
April 7, 1958. 
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Respondent filed a counterclaim seeking damages for com- 
plainant’s failure to deliver grapes which corresponded with 
contract specifications. Respondent’s evidence on the question 
of damages does not establish the value at destination of grapes 
meeting the color requirements of the contract. For lack of 
proof of damages, the counterclaim should be dismissed. 


ORDER 


The complaint is dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served on the parties. 


(No. 6748) 


W. J. WESTCOTT COMPANY v. J. F. FEESER, INC. PACA Docket 
No. 7882. Decided September 13, 1960. 


Accord and Satisfaction—Dismissal 


Complainant’s acceptance and cashing of the broker’s check constituted an 
accord and satisfaction. The complaint is dismissed. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on December 29, 1959, com- 
plainant seeks an award of reparation in the amount of $75, 
alleged to be the balance of the purchase price of 100 crates of 
corn sold to and accepted by respondent in July 1959. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent on February 11, 1960. A copy of the report of investigation 
was served upon complainant on February 10, 1960. Respondent 
filed an answer on February 26, 1960, in effect denying liability 
for the amount claimed, and alleging that the matter had 
previously been settled with complainant. 











1038 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 1037 


Since the amount involved herein is less than $500, the issues 
are determined in accordance with the shortened method of pro- 
cedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply, which completed the submission of 


evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney R. Sherman, doing 
business as W. J. Westcott Company, whose address is 3373 
South Galloway Street, Philadelphia 48, Pennsylvania. 


2. Respondent, J. F. Feeser, Inc., is a corporation whose 
address is 140 South 3rd Street, Harrisburg, Pennsylvania. At 
the time of the transaction here involved, respondent was 
licensed under the act. 


3. On or about July 15, 1959, in the course of interstate 
commerce and by oral contract, complainant sold to respondent, 
through P. Jablon, a broker for respondent, 100 crates of New 
Jersey corn, at $1.25 per crate, f.o.b. Philadelphia, Pennsylvania, 
for a total purchase price of $125. 


4. Complainant shipped on July 15, 1959, from loading point 
at Philadelphia, Pennsylvania, to respondent at Harrisburg, 
Pennsylvania, 100 crates of corn in a truck furnished by re- 
spondent. 


5. Respondent accepted the corn upon arrival at destination, 
but complained through its broker that the corn was heated 
and “dimpled.” Respondent’s broker subsequently negotiated a 
settlement with complainant by paying $50 for the corn. 


6. The formal complaint was filed on December 29, 1959, 
which was within 9 months after accrual of the alleged cause 
of action. 


CONCLUSIONS 


According to complainant, this was a simple f.o.b. sale of 
100 crates of corn to respondent for a total price of $125. Re- 
spondent accepted the corn, but has paid only $50 of the pur- 
chase price, leaving a balance due complainant of $75. 


- Respondent’s version of the transaction is that the corn was 
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purchased as “pre-cooled merchandise,” and that upon arrival 
the corn was found to be heated and “dimpled.” Respondent 
states it immediately called its broker in Philadelphia and re- 
ported the condition, and that the corn finally had to be dumped 
as no one would buy it. Respondent alleges in its answer that the 
controversy was settled for $50 by the broker, who paid the 
amount out of his own pocket, and that the matter had been 
closed with no complaints from complainant, until a later con- 
troversy arose concerning a purchase of cabbage from complain- 
ant. 

Respondent’s answer contains an implied plea of accord and 
satisfaction. Respondent states that after complainant was paid 
$50 it received no further billing for the corn, and complainant 
does not deny this statement. He simply says that a statement 
was sent to respondent on the first of every month “showing 
his accumulated balances of unauthorized deductions.” It appears 
that all the elements of an accord and satisfaction are present 
here. There was a bona fide dispute between complainant and 
respondent as to the quality of the corn delivered, and the 
amount respondent should pay in view of the condition upon ar- 
rival. Respondent has submitted in evidence a letter addressed 
to the Department by its broker, in which the broker states 
that he complained to complainant the day following the purchase 
of the corn, explaining that it was unsalable because of kernel 
breakdown. The broker states that he attempted several times 
to settle the matter with complainant, and that, finally, they 
agreed to settle for $50, which complainant accepted. Although 
complainant denies that he settled the account for $50, we find 
that the broker’s check in that amount, dated July 29, 1959, was 
offered as full settlement. On the face of the check are written 
these words: “Settlement for corn a/c. J. F. Feeser, Inc.” It is 
clear from the record that complainant was put on notice that 
acceptance of the check would constitute settlement of the con- 
troversy. We conclude that complainant’s acceptance and cashing 
of the broker’s check under the circumstances constituted an 
accord and satisfaction, and relieves respondent of any further 
liability. Landsman Packing Co., Inc. v. Boston Frozen Foods, 
Inc., 18 A.D. 1198. It follows that the complaint filed herein 
should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 
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(No. 6749) 


In re RAYMOND CLARENCE ALEXANDER. PACA Docket No. 8040. 
Decided September 14, 1960. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to account or pay in full for apples purchased or 
received on consignment constitute repeated and flagrant violations of 
the act and respondent’s license is revoked. 

Mr. John C. Chernauskas, for complainant. Mr. Will Rogers, Hearing 


Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed June 29, 1960, by the 
Deputy Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that respondent wilfully, repeatedly 
and flagrantly violated section 2 of the act (7 U.S.C. 499b) by 
failing to account and make full payment for numerous lots of a 
perishable agricultural commodity purchased or received on con- 
signment in interstate commerce. The complaint further alleges 
that respondent violated section 8(c) of the act (7 U.S.C. 499h 
(c)) by making a false and misleading statement in his applica- 
tion for a license. A copy of the complaint and a copy of the 
rules of practice were served upon respondent July 5, 1960. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Will Rogers, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On August 
15, 1960, the hearing examiner filed a report containing proposed 
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findings of fact and conclusions and re¢commending that respond- 
ent’s license be revoked. No exceptions to the hearing examinet’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Raymond Clarence Alexander, is an individual 
doing business as Ray Alexander, whose address is Route 4, 
Box 49-C, Yakima, Washington. 


2. Pursuant to the licensing provisions of the act, license 
No. 184103 was issued to respondent December 2, 1959. This 
license is presently in effect. 


3. During the approximate period April 21 through July 8, 
1959, respondent purchased, in interstate commerce, from Pyra- 
mid Orchards, Yakima, Washington, 12 lots of apples which 
respondent sold or shipped to dealers in Los Angeles, Cali- 
fornia. Respondent has failed to pay the balance of the total 
purchase prices therefor in the total amount of $9,180.28. 


4. On June 20, 1959, respondent received on consignment in 
interstate commerce from Pyramid Orchards, Yakima, Washing- 
ton, two lots of apples which respondent sold or shipped to deal- 
ers in Los Angeles, California. Respondent has failed to render 
accountings or to make any payment to Pyramid Orchards of 
the net proceeds of the two lots of apples he received and 
handled on consignment. 


5. On January 7, 1960, a judgment was issued in the Superior 
Court of the State of Washington in and for the County of 
Yakima against respondent in the amount of $10,423.28 in favor 
of Pyramid Orchards, through E. A. Bannister, one of the part- 
ners of such firm, which sum represented the proceeds due Pyra- 
mid from respondent for the apples involved in the transactions 
referred to in Findings of Fact 3 and 4. This judgment remains 
unpaid. 


6. At the time of the transactions referred to in Findings 
of Fact 3 and 4, respondent was without a license under the act. 
On Decermiber 2, 1959, respondent was issued a license under the 
act, based on his application for license filed December 2, 1959. 
In respondent’s application for license he stated that “Business 
of handling fruit and/or vegetables, subject to the act has been 
conducted since Oct. 25, 1959” when, in fact, he had been con- 
ducting stich busiriess since April 21, 1959. 
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CONCLUSIONS 


Respondent’s failure to account or pay in full for apples 
purchased or received on consignment, as set forth in Findings 
of Fact 3 and 4, constitute wilful, repeated and flagrant viola- 
tions of section 2 of the act. Respondent’s license should be re- 
voked pursuant to the provisions of section 8(a) of the act 
(7 U.S.C. 499h(a)). See, ¢.g., In re Robert M. Keefe, T/A B-K 
Produce Company, 16 A.D. 1263 (1957), and cases cited therein. 
We do not find, however, that the revocation of respondent’s 
license should be ordered pursuant to section 8(c) of the act 
(7 U.S.C. 499h(c)) as it does not appear that the license was 
“obtained” by virtue of the false statement contained in the 
application therefor and the complaint does not so allege. (See 
Finding of Fact 6.) 


ORDER 
Effective on the 15th day after service hereof upon respond- 
ent, any license held by respondent under the act is revoked. 
Copies hereof shall be served upon the parties. 


(No. 6750) 


CHARLESTON COUNTY WHOLESALE VEGETABLE MARKET, INC. v. 
ARTIE’S Foop Propucts, INc. PACA Docket No. 8033. Decided 
September 19, 1960. 


Admission of Liability—Reparation 


Respondent is ordered to pay to complainant the amount which respondent 
admits is owing to complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $5,306.25 against respondent in connection with 
the sale to respondent of four truckloads of potatoes during 
June 1959. A copy of the formal complaint was served upon 
respondent on April 1, 1960. The Department received a letter 
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from respondent, dated April 8, 1960, admitting all the allega- 
tions of the complaint except the amount claimed. Respondent 
states that it had paid complainant $2,000 on account. In a 
letter dated April 14, 1960, complainant admits this payment. 
The issuance of an order without further procedure is appro- 
priate pursuant to section 47.8(d) of the rules of practice (7 
CFR 47.8(d)). 


Complainant, Charleston County Wholesale Vegetable Market, 
Inc., is a corporation whose address is Post Office Box 3218, St. 
Andrew’s Branch, Charleston, South Carolina. Respondent, 
Artie’s Food Products, Inc., is a corporation whose address is 
6400 Brookville Road, Indianapolis, Indiana. 


Respondent was not licensed under the act during the period 
involved herein but was subject to license. The facts alleged in 
the formal complaint are hereby adopted as findings of fact of 
this order, except as to the amount due complainant from 
respondent. Complainant’s claim for $5,306.25 includes $30 for 
telephone charges and protest fees on respondent’s checks. The 
protest fees of $7.74 are allowable as damages but the telephone 
charges are not. Deducting the telephone charges of $22.26 and 
the payment made by respondent of $2,000, leaves a balance of 
$3,283.99. Accordingly, we find that the correct amount due 
complainant by respondent is $3,283.99. The failure of respond- 
ent to pay to complainant this amount is in violation of section 
2 of the act (7 U.S.C. 499b). Within 30 days from the date of 
this order, respondent shall pay to complainant the sum of 
$3,283.99, with interest thereon at the rate of 5 percent per 
annum from July 1, 1959, until paid. 


Copies hereof shall be served upon the parties. 


(No. 6751) 


In re PAUL E,. Mary. PACA Docket No. 8048. Decided September 
19, 1960. 


Repeated and Flagrant Violations— 
Revocation of License 


Respondent’s failures to account and pay promptly and in full for shipments 
of perishable agricultural commodities purchased or received on consign- 
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ment in interstate commerce constitute repeated and flagrant violations 
of the act. Respondent’s license is revoked. 


Mr. John C. Chernauskas, for complainant. Mr. Jack W. Bain, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed July 8, 1960, by the Deputy 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent wilfully, repeatedly and flag- 
rantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to account and make payment promptly and in full for numerous 
shipments of perishable agricultural commodities purchased or 
received on consignment in interstate commerce. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent July 11, 1960. 

At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On August 
15, 1960, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Paul E. Mary, is an individual whose business 
address is 207 Poydras Street, New Orleans, Louisiana. 


2. Pursuant to the licensing provisions of the act, license 
No. 2517 was issued to respondent October 9, 1930. Such license 
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has been renewed each year and is now in existence but has been 
under automatic suspension since May 18, 1960, pursuant to sec- 
tion 7(d) of the act (7 U.S.C. 499g(d)), because of respondent’s 
failure to pay reparation awards issued against him. 


3. On or about January 28, 1955, and during the period July 
1957 through April 1959 respondent purchased and received 38 
lots of perishable agricultural commodities in interstate com- 
merce and failed to make prompt payment therefor, as follows: 


Commod- No. of 


Shipper ity Shipments 
Conn-Sanford-Scalise Co., Inc., 

Los Angeles, Calif. lettuce 1 
National Produce Distributors, Inc., potatoes 5 

Chicago, II. onions 1 
Hybels’ Produce Co., 

Kalamazoo, Mich. onions 1 
Colorado Potato Growers Exchange, 

Denver, Colo. potatoes 5 
J. B. Holder, 

New Deal, Tex. onions 1 
G. O. Cellum Produce Co., 

Edcouch, Tex. cantaloups 1 
T. O. Tomasello Co., 

Watsonville, Calif. lettuce 1 
Vande Bunte Bros., 

Hudsonville, Mich. celery 1 
Irvin Dethlefsen, Inc., 

Watsonville, Calif. lettuce 1 
West Coast Farms, 

Watsonville, Calif. lettuce 1 
Muskegon Cooperative Celery Growers Ass’n, 

Muskegon, Mich. celery 1 
Walker Bros. Produce Co., Inc., 

Plainview, Tex. potatoes 1 
O. O. Eaton, Inc., 

Watsonville, Calif. lettuce 1 
West Coast Potato Co., 

Daly City, Calif. potatoes 1 
Bob Inness Co., 

Dallas, Tex. potatoes 1 
Peter A. Stolich Co., Inc., 

Salinas, Calif. lettuce 1 
Harden Farms, 

Salinas, Calif. lettuce 1 
Cooney & Korshak, 

Chicago, II. onions 1 
Hollandale Marketing Assn., 

Hollandale, Minn. onions 1 
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Commod- No. of 


Shipper ity Shipments 


California Vegetable Growers, Inc., celery 1 
Lompoc, Calif. lettuce 1 
Paul D. Jones, Inc., 
Hollandale, Minn. onions 1 
Martin Produce Co., 
Greeley, Colo. 
DeBruyn Produce Co., Inc., 
Zeeland, Mich. onions 1 
Fancee Farms, 


onions 1 


Sarasota, Fla. celery 1 
J. M. Goldberg, Inc., 

Houston, Tex. onions 1 
Arrowhead Growers Sales Co., 

Antigo, Wis. potatoes 1 
Keith and Gordon Herrin, 

Helena, Mont. potatoes 1 
Les Jewett Co., 

Salinas, Calif. lettuce 1 


4. During the period July 1959 through March 1960, respond- 
ent purchased and received 25 lots of perishable agricultural 
commodities in interstate commerce and failed to pay the pur- 
chase prices therefor as follows: 


Commod- No. of 
ity Shipments 


Shipper 
*Valley Growers and Packers, 

Guadalupe, Calif. celery 1 
Gregory Produce, 

Muleshoe, Tex. potatoes 1 
*Kennie Northrup, 

Perris, Calif. potatoes 1 
*T. O. Tomasello Co., 

Watsonville, Calif. lettuce 1 
*Antigo Potato Growers, Inc., 

Antigo, Wis. potatoes | 
L. Gillarde Sons Co., 

Chicago, Ill. lettuce 2 
*Earle Myers Co., 

Salinas, Calif. celery 2 
Bushman Bros., 

Galloway, Wis. potatoes 1 
*Leon C. Clapp Produce, 

Weslaco, Tex. lettuce 1 
*James Burns and Sons, 

Almond, Wis. potatoes 6 


*Salt River Valley Produce, Inc., 
Phoenix, Ariz. lettuce 3 
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Commod- No. of 


Shipper ity Shipments 
J. D. Hamilton Fruit Co., 

Wenatchee, Wash. apples 1 
Helms Potato Co., 

Alamosa, Calif. potatoes 2 
Howard P. Dunlap, 

Marshall, Mich. onions 2 


*Default orders of reparation issued against respondent. 


5. During January and February 1959 respondent received 
three shipments of vegetables on consignment in interstate com- 
merce and after having sold them failed to remit the full amount 
due to one of the consignors and failed promptly to render 
accounts and payment, as follows: 


a. Received a carload of lettuce from Rosenthal Co., 
Inc. McAllen, Texas, about January 26, 1959, sold the 
lettuce, but failed to render an accounting to the con- 
signor until May 7, 1959, approximately four months 
after receipt of the shipment. In rendering such ac- 
counting respondent remitted $500, leaving a balance 
of $300 due and owing to the consignor. 


b. Received a truckload of potatoes from Arrowhead 
Growers Sales Co., Antigo, Wisconsin, about February 
20, 1959, but did not render an accounting and remit 
the net proceeds to the consignor until September 22, 
1959, approximately seven months after receipt of the 
shipment. 


c. Received a carload of potatoes from Keith and 
Gordon Herrin, Helena, Montana, about February 6, 
1959, but rendered an accounting and remitted the net 
proceeds to the consignor April 16, 1959, approximately 
two months after receipt of the shipment. 


CONCLUSIONS 


Respondent’s failures to account and pay promptly and in 
full for shipments of perishable agricultural commodities pur- 
chased or received on consignment in interstate commerce, as 
set forth in Findings of Fact 3, 4 and 5, constitute wilful, re- 
peated and flagrant violations of section 2 of the act. Respond- 
ent’s license should be revoked pursuant to the provisions of 
section 8 of the act (7 U.S.C. 499h). See, e.g., In re Raymond 
Klein, d/b/a Klein’s Celery, 15 A.D. 1152 (1956) ; In re Robert 
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M. Keefe, T/A B-K Produce Company, 16 A.D. 1263 (1957), and 
cases cited therein. 


ORDER 


Effective on the 11th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 6752) 


FRED G. HILVERT Co., INC. v. S. STROCK & Co., INC., AND/OR S. 
N. BEARD & COMPANY. PACA Docket No. 7714. Decided 


September 22, 1960. 


Acceptance—Breach of Warranty—Damages 


It is concluded that the shipment was accepted by respondents, that the war- 
ranty of suitable shipping condition was breached by complainant, and 
that respondents are liable to complainant for the purchase price less 
damages resulting from complainant’s breach. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondents 
pro se. Mr. John Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on June 1, 1959, complainant 
alleges that on or about November 26, 1958, it sold to S. N. 
Beard & Company a carload of lettuce consisting of 600 cartons, 
2-dozen size, Dixie brand, at an agreed price of $3 per carton, 
f.o.b. Dixie, Arizona, plus $90 vacuum cooling. The lettuce was 
to be shipped to Boston, Massachusetts. Complainant further al- 
leges that the lettuce was shipped in accordance with the con- 
tract and that respondents failed, neglected and refused to 
accept the lettuce when it arrived at Boston. Complainant seeks 
reparation in the sum of $1,840.91. 


A copy of the report of investigation prepared by the De- 
partment was served on complainant on July 15, 1959. A copy 
of the formal complaint and a copy of the report of investiga- 
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tion were served on respondent S. Strock & Co., Inc. on July 
15, 1959, and on respondent S. N. Beard & Company on July 
19, 1959. An answer was filed by S. N. Beard & Company on 
July 27, 1959, and by S. Strock & Co., Inc. on August 6, 1959. 
The answers, in substance, alleged that when the car of lettuce 
arrived at destination in Boston, it was found to contain “pink 
rib” and could not be sold in Boston for enough to cover freight 
charges. It was further alleged that the lettuce was not in 
suitable shipping condition at the time of shipment. 


An oral hearing was held at Phoenix, Arizona, on March 1, 
1960. At that time complainant presented the oral testimony of 
two witnesses and the deposition testimony of a third, and re- 
spondents presented the oral testimony of one witness and the 
deposition testimony of another. Complainant was represented 
by counsel, who filed a brief in its behalf. Respondents filed a 
joint brief. 


FINDINGS OF FACT 


1. Complainant, Fred G. Hilvert Co., Inc., is a corporation 
whose address is P. O. Box 6473, Phoenix, Arizona. 


2. Two respondents are involved in this proceeding. One is 
an individual, Samuel N. Beard, doing business as S. N. Beard 
& Company, whose address is P. O. Box 367, Salinas, California. 
This respondent will hereinafter be referred to as Beard. The 
other respondent, S. Strock & Co., Inc., is a corporation whose 
address is Boston Terminal Building, Boston, Massachusetts. 
This respondent will hereinafter be referred to as Strock. At 
the time of the transaction involved herein, both respondents 
were licensed under the act. 


8. On or about November 26, 1958, in he course of interstate 
commerce, complainant sold to respondent Beard a carload of 
lettuce consisting of 600 cartons, 2-dozen size, Dixie brand, at a 
price of $3 per carton, f.o.b. Dixie, Arizona, plus $90 vacuum 
cooling charges, for shipment from Dixie, Arizona, to Boston, 
Massachusetts. 


4. At the time this sale was negotiated, it was contemplated 
by both parties that Beard or his representative would inspect 
the lettuce prior to purchase and shipment. With this in mind, 
an employee of Beard’s went to Tolleson, Arizona, on the after- 
noon of November 26, 1958, for this purpose. The lettuce was 
















PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 1048 





1050 


not inspected at Tolleson by Beard’s representative, however, 
because it was reported by complainant to Beard that the car 
had not arrived that afternoon from Dixie, Arizona, and would 
not arrive until the evening of November 26, 1958. The repre- 
sentative then left Tolleson without inspecting the shipment. 
The car was subsequently purchased by Beard without inspection, 
upon representations made by complainant’s sales manager that 
the lettuce contained in the car was U. S. No. 1 grade and that 
it was suitable for shipment to the Boston market. 


5. The purchase of lettuce described in Finding of Fact 
No. 3 was a joint venture between Beard and Strock. All of the 
dealings in connection with the purchase of this lettuce, how- 
ever, were carried on between complainant and Beard. 


6. The lettuce contained in car PFE 46389 was inspected at 
point of origin by the United States Department of Agriculture, 
with the inspection beginning at 4:30 p.m. and ending at 8:30 
p.m. on November 25, 1958. This inspection showed: 


“Lettuce fresh, crisp and generally fairly well trimmed, 
many heads being closely trimmed. Outer leaves green 
color but of ragged appearance and some slightly dis- 
colored. Average 34% hard, 54% firm, 11% fairly firm. 
No decay. Defects average within tolerance, including 
1% soft. Grade: U.S. No. 1, standard pack. Meets Can- 
adian import requirements.” 


7. The lettuce was loaded into car PFE 46389 during the 
evening of November 25, 1958. The loading was completed by 
9 p.m. The cutoff time for cars to be moved from Dixie, Arizona, 
in November of 1958 was 8 p.m. 


8. Car PFE 46389 was pulled from Dixie, Arizona, during 
the night of November 25 or in the early morning of November 
26, 1958. It was pre-cooled at Tolleson, Arizona, on the morning 
of November 26, commencing at 10:35 a.m. It was thereafter 
taken by the railroad to Phoenix, Arizona, where it arrived at 
5:55 p.m. It was included in a train made up at Phoenix, which 
left on November 27 shortly after midnight. 


9. Car PFE 46389 arrived at Boston, Massachusetts, on De- 
cember 3, 1958, which was seven days after it was shipped from 
Phoenix, Arizona, moving under normal transportation service 
and conditions. 
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10. On December 3, 1958, at 8:40 a.m., a joint inspection 
was made of the lettuce contained in car PFE 46389 by the 
Railroad Perishable Inspection Agency and the National Perish- 
able Inspection Service, Inc. Inspection certificates, issued by 
these two agencies, were substantially the same and showed 
15 to 20 percent of heads showing marginal browning; 20 to 25 
percent of heads showing 2 to 4 discolored leaves following peel- 
ing; 0 to 6 percent, average two percent, bacterial soft rot; and 
58-54 percent of heads somring damage by pink midribs affect- 
ing 3 to 8 leaves. 


11. On December 3, 1958, at 10:05 a.m., the lettuce contained 
in car PFE 46389 was inspected by the United States Depart- 
ment of Agriculture. The inspection showed: 


“Load shifted from A end from 1 inch in 2nd layer to 
12 inches in top layer; temperatures, top 34 degrees F. 
and bottom 33 degrees F.; quality, fairly well trimmed, 
75% or more heads hard to firm, grade defects average 
4% including 2% soft; condition, mostly fresh and 
crisp, generally light green to green color; head leaves, 
average 3% damage by discoloration following bruis- 
ing, range from 2 to 7 heads per carton average ap- 
proximately 15 percent damage by Pink Rib. In addition 
many heads show slight discoloration of midribs, not 
affecting grade. Less than 1 percent decay. Grade: 
Now fails to grade U. 8. No. 1 only account of damage 
by Pink Rib in excess of tolerance.” 


12. On December 3 at 11:13 a.m., Strock wired Beard at 
Phoenix, Arizona, advising that car PFE 46389 had arrived in 
Boston and that the Government inspection showed 15% damage 
by Pink Rib discoloration affecting grade, 25 to 50 percent slight 
discoloration not affecting grade. The telegram further advised 
Beard that Strock was selling car for whom it may concern. 


18. On December 4, 1958, at 11:02 a.m., Strock advised 
Beard by wire that they were unable to obtain bids above 
charges and that the car would be abandoned to the carriers on 
that date. 


14. On December 4, 1958, Strock also advised Beard by tele- 
gram that after two days of working they were unable to sell 
the lettuce in car PFE 46389 and that they were going to 
abandon the car to the carriers; that the market on best lettuce 
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was from $4.00 to $4.50 per carton, that other grades were 
selling from $2.00 to $4.00 per carton, and that they were unable 
to obtain $2.02 per carton for the lettuce in this car. 


15. Strock testified by deposition that, in attempting to sell 
the lettuce in car PFE 46389, buyers’ offers for the lettuce 
ranged from $1.00 to $1.50 per carton. 


16. On December 4, Beard called complainant’s sales manager 
and informed him of the information he had received from 
Strock. He advised complainant that the car was being abandoned 
by Strock to the carriers. This telephone conversation was fol- 
lowed by a letter from Beard to complainant advising that the 
car was being rejected by Strock, who was going to abandon 
it to the carriers. 


17. On December 4, complainant sent a telegram to Strock 
as follows: 


“UNDERSTANDING YOU REFUSING PFE 46389 
PER WIRES TO BEARD WE DON’T BELIEVE 
YOUR REFUSAL JUSTIFIED THEREFORE WE 
RESELLING FOR ACCOUNT OF WHOM CON- 
CONCERNED.” 


18. Upon learning that Strock was abandoning car PFE 
46389 to the carriers, complainant contacted Walter Markham, 
a buying broker, in an effort to sell the lettuce. Complainant 
was informed by Markham that he could not dispose of the 
lettuce in Boston. 

19. On December 4 at 4:30 p.m., complainant issued a diver- 
sion order to the Pacific Fruit Express Company diverting car 
PFE 46389 from Strock of Boston to D. M. Rothman Co., Inc., 
Harlem River, New York. 


20. On December 10, 1958, D. M. Rothman Co., Inc. issued 
to complainant an account of sale showing that 556 cartons of 
lettuce from car PFE 46389 had been sold for $1.875 per carton 
or a total of $1,042.50. From this amount was deducted $782.80 
freight charges, $102.86 cartage, $104.25 commissions, and 
$3.50 sorting and inspection; leaving a net return of $49.09. 
Fourteen cartons were rejected and thirty cartons were shown 
as short. 


21. The United States Department of Agriculture Daily 
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Market News Reports for Boston quoted the following prices 
per carton for Arizona top quality “Iceberg” lettuce: 


November 26, 1958 4.50-5.25, mostly 5.25 
November 28, 1958 4.50-5.00, mostly 4.50 
December 1, 1958 5.00, few 5.25 

December 2, 1958 4.00-4.50, mostly 4.25 
December 3, 1958 4.00-4.25, mostly 4.00 
December 4, 1958 4.25-4.50, mostly 4.50 
December 5, 1958 3.50-4.25, mostly 4.00 


22. The formal complaint was filed within nine months after 
the cause of action herein accrued. 


CONCLUSIONS 


The principal questions for determination are: (1) was there 
a breach of any of the warranties made at the time of the sale 
of the lettuce and (2) was the car of lettuce rejected by the 
purchaser. 


The evidence shows that respondent Beard usually inspected 
all of the lettuce which he bought in Arizona before purchase. 
In this transaction Beard sent a man to Tolleson, Arizona, 
where the car of lettuce was to be pre-cooled, to inspect it. He 
arrived at Tolleson the afternoon of November 26. Although 
the car of lettuce was at Tolleson as early as 10:30 a.m. on 
November 26, 1958, and was delivered at Phoenix at 5:55 p.m. 
on the same date, complainant informed Beard that the car 
would not arrived at Tolleson from Dixie until 6:00 or 6:30 
on the evening of November 26.* 


Beard’s inspector had other cars to look at and could not wait 
until 6:00 or 6:30 p.m. for the lettuce to arrive from Dixie. 
Beard decided to buy the car of lettuce without inspection and 
so called complainant’s sales manager and asked him specifically 
if this was a good car of lettuce suitable for the Boston market. 
Complainant’s sales manager told Beard that this was a good 
car of lettuce and that it graded U.S. No. 1. He also told him 
that it was suitable for the Boston market, knowing at that time 
that Boston was a “critical market” where buyers were very 
quality-conscious. 


1Complainant’s sales manager testified at the hearing that he was not aware of the fact 
that car PFE 46889 had arrived at Tolleson as early as 10:30 on the morning of November 
26, until just before the hearing when he had examined the railroad company’s and the 
pre-cooling company’s records. He said that he did not know when the car left Dixie, 
when it arrived at Tolleson, or when it left Tolleson for Phoenix. 
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The car was purchased by Beard f.o.b. Dixie, Arizona, at a 
price of 3 per carton plus $90 vacuum cooling. The Department’s 
regulations define an f.o.b. purchase as meaning “that the pro- 
duce quoted or sold is to be placed free on board the boat, car 
or other agency of the through land transportation at shipping 
point in suitable shipping condition .. .” (7 CFR 46.24 (i)). 
Suitable shipping condition is defined, with respect to direct 
shipments, as meaning “that the commodity, at the time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in 
the contract of sale.” (7 CFR 46.24 (j)). 


There are many decisions dealing with suitable shipping con- 
dition and abnormal deterioration. What constitutes abnormal 
deterioration depends largely on the particular facts applicable 
to the case involved. See S. A. Gerrard Company v. C. Basil 
Company, 15 A.D. 246, 250. Some of the lettuce in the case 
under consideration had become discolored by what is commonly 
referred to as “pink rib.” The testimony at the hearing indicates 
that little is known in the industry about pink rib or its causes. 
There was testimony that the usability of lettuce is not affected 
by pink rib. At the same time the evidence showed, without con- 
tradiction, that pink rib affected the salability of lettuce. 


The inspections by the Railroad Perishable Inspection Agency 
and the National Perishable Inspection Service showed 54 to 
53%, respectively, of the heads of lettuce contained in car PFE 
46389 to be damaged by pink rib. The inspection by the Depart- 
ment of Agriculture, which was made approximately an hour 
and a half later, showed an average of 15% damage by pink 
rib and stated that the commodity failed to grade U.S. No. 1 
only on account of the pink rib damage. In view of the high 
percentage of pink rib damage found at destination, it is con- 
cluded that the lettuce in car PFE 46387 showed abnormal de- 
terioration at destination and was not in suitable shipping 
condition at the time it was shipped. 


Shortly after the car arrived at Boston, Massachusetts, on 
December 3, 1958, Strock, who was a joint venturer with Beard 
on this car of lettuce, ordered the car inspected. After the in- 
spection, Strock wired Beard that the Government inspection 
showed 15% damage by pink rib and that it was selling the car 
for whom it may concern. This telegram was followed by other 
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telegrams on December 4 advising Beard that it was unable to 
obtain a price high enough to cover the charges on the car and 
that it intended to abandon it to the carriers. Some time on 
December 4 (probably after receiving the telegram from Strock 
dated December 4) Beard contacted complainant’s sales man- 
ager at 11:02 a.m. and reported to him the condition of the 
lettuce. This conversation was followed by a letter on the same 
date in which Beard stated to the complainant that Strock was 
“rejecting” the car and that it would be abandoned to the 
carriers for charges. 


The testimony at the hearing was in conflict as to whether 
the car was rejected by the respondents. The Department’s regu- 
lations provide that, if a car is rejected, it must be done within 
a reasonable time. This term is defined as not exceeding 24 hours 
after receipt of notice of the arrival of the car at destination. 
If the consignee orders a Federal inspection within the 24-hour 
period, notice of rejection must be given within one hour after 
a report, either oral or written, is received with respect to the 
inspection. (7 CFR 46.2 (r) (s)) 

It is our conclusion from the evidence that there was no re- 
jection in this case within the meaning of the Department’s 
rules. While Beard may have informed complainant’s sales 
manager that the car was in trouble, the only specific and defi- 
nite statement with respect to rejection was made in Beard’s 
letter of December 4, 1958. It has been held in numerous cases 
that a rejection must be in clear, unmistakable language. See 
La Rosa Tomato Distributors, Inc. v. Friedland, 18 A.D. 466, 
469; Davidson Grape Co. v. Mathew Mercurio, 18 A.D. 1434, 
1438; United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810, 815. Moreover, Strock, in a telegram to Beard, dated De- 
cember 5, states: “WE DID NOT REJECT CAR BUT ABAN- 
DONED TO CARRIERS ACCOUNT UNABLE REALIZE 
CHARGES.” Although Beard’s letter to complainant, dated De- 
cember 4, 1958, indicated that Strock was rejecting the car, 
Beard’s testimony at the hearing tended to deny any rejection 
and merely stated that the car was being abandoned to the 
carriers. 


It as been uniformly held by this Department that where a 
car has been accepted by the consignee and there has been a 
breach of warranty, the purchaser is liable to the seller for the 
purchase price, less any provable damages sustained as a result 
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of the breach of warranty. See Davidson Grape Co. v. Mathew 
Mercurio, 18 A.D. 1484, 1489; La Rosa Tomato Distributors 
v. Friedland, 18 A.D. 466, 469; John M. Evans Produce Co. v. 
D. L. Plazza Company. 18 A.D. 1452, 1457; Piazza Company v. 
V. J. Bere Fruit Company et al., 13 A.D. 400, 404. 


Complainant contends that even if there is a finding that 
there was a breach of warranty in connection with the shipment 
of this car of lettuce, respondents have proved no damages 
resulting from said breach. There was admitted at the hearing, 
over the objection of complainant, the deposition testimony of 
Samuel Strock, to the effect that the buyers’ bids ranged from 
$1.00 to $1.50 per carton for the lettuce contained in car PFE 
46389. It is urged by counsel for complainant that this evidence 
is in the nature of a self-serving statement and that the best 
evidence would be the testimony of the various buyers who 
looked at and bid on the lettuce. If the evidence were unsubstan- 
tiated, it would have little value. The record shows, however, 
that when complainant found that respondent Strock intended 
to abandon the car to the carriers, complainant wired Strock 
that it did not believe the refusal of the car was justified and 
that complainant was reselling the car for the account of whom 
concerned. Complainant then approached a buying broker of 
lettuce in an attempt to sell the car of lettuce at Boston, but 
was informed by the broker that the lettuce could not be disposed 
of in Boston. The car was later diverted by complainant to New 
York, where the lettuce was sold for $1.875 per carton. The 
account of sale, which was rendered to complainant by the New 
York broker, indicated that the freight, cartage, commission, 
sorting and inspection charges amounted to $993.41. 

If we accept the testimony of Samuel Strock as to the price 
ohtainable for this lettuce at Boston, then the 600 cartons of 
lettuce would have been sold for $1.50 per carton; the return 
vould have been $900; or $93.40 less than the charges which 
accrued on this car in New York. The charges in Boston may 
have been less, but certainly would have been no more than the 
$993.41. It is apparent from the foregoing that if the buying 
broker could not sell the lettuce in Boston for sufficient to pay 
charges, that the $1.50 per carton figure testified to by Samuel 
Strock is a fair statement of the price which could have been 
obtained in Boston for this lettuce. 


The U. S. Department of Agriculture Market News Service 





cg 


Lew 
ors 


[ Vv. 


hat 
ent 
ges 
ng, 

of 
om 
FE 
nce 
est 
yho 
an- 
er, 
led 
ock 
ind 
om 


but 
sed 
ew 
‘he 


on, 
ice 


mM. 
ich 
lay 
the 
ng 
ay 
uel 
en 


ice 


rrr eg 





FRED G. HILVERT CO. v. S. STROCK & CO. 1057 
Cite as 19 A.D. 1048 


reports show that the market price on first quality Arizona let- 
tuce declined from approximately $5.25 per carton on November 
26, 1958, to $4 per carton on December 3, 1958, the date when 
this car of lettuce arrived in Boston. Although the price recov- 
ered to $4.50 on December 4, it again sagged to $4 on December 
5. 


The general measure of damages for breach of warranty, 
where the receiver has accepted the goods, is the difference 
between the value of the goods actually delivered at the time 
and place of delivery to the buyer and the value the goods would 
have had at that time if they had met the specifications of the 
contract. Corte & Sons v. Lerner & Son, 14 A.D. 320. From 
the foregoing we conclude that the lettuce actually delivered 
to respondents at Boston had a value of $1.50 per carton, or 
a total of $900, and that the value of lettuce meeting contract 
specifications was $4 per carton, or a total of $2,400. This 
amount, $2,400, less $900, leaves a total of $1,500, which repre- 
sents the damages suffered by respondent as the result of com- 
plainant’s breach. 


The purchase price of this lettuce, plus precooling, was 
$1,890. Complainant received $49.09 as the net return from the 
resale of the lettuce in New York, leaving a balance due and 
owing of $1,840.91. The difference between this amount and 
respondents’ damages for complainant’s breach of contract is 
$340.91. It is concluded that respondents, jointly and severally, 
are liable to complainant in this amount and that their failure 
to pay this sum is a violation of section 2 of the act. Reparation 
should be awarded to complainant against both respondents, 
jointly and severally, in the amount of $340.91, with interest. 
Of course, payment of a total of $340.91, with interest, to com- 
plainant will discharge its claim. 


ORDER 


Within thirty days from the date of this order, respondents, 
jointly and severally, shall pay to complainant reparation in the 
total amount of $340.91, with interest thereon at the rate of 5 
percent per annum from January 1, 1959, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 6753) 


MIKE SCHULTZ & SON v. H. B. Frost CoMPANY. PACA Docket 
No. 7434. Decided September 22, 1960. 


Petition for Reconsideration—Dismissal 


The order of June 18, 1960, is supported by the evidence and by the law 
applicable thereto. The petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on June 13, 1960, dismissing the complaint 
and counterclaim. On June 23, 1960, and within the time pro- 
vided by the rules of practice, complainant filed a petition for 
reconsideration. 


Complainant insists that, contrary to our conclusion, it did 
not agree to take the shipment back after it was rejected at 
New York by respondent’s buyer. Our conclusion was based on 
the evidence presented and from a review of that evidence we 
find no error in our conclusion. 


Complainant next calls attention to the fact that no finding 
was made as to the number of cartons out of count. Our con- 
clusion that the shipment failed to meet the size requirements 
of the contract was based on the Federal inspection and appeal 
inspection certificates issued at New York. There is no evidence 
that the cartons out of size were “prepared cartons,” as sug- 
gested by complainant. It is true that there was no manifest as 
to sizes, but the range of sizes shown on the inspection certifi- 
cates is the best evidence before us as to the actual sizes in the 
shipment. 


In our opinion the order of June 13, 1960, is supported by 
the evidence and by the law applicable thereto. Accordingly, 
complainant’s petition is hereby dismissed without prior service 
upon respondent. 


Copies of this order shall be served upon the parties. 
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(No. 6754) 


E. Z. WILHOYTE v. Howarp D. Burse. PACA Docket No. 7470. 
Decided September 22, 1960. 


Acceptance—Liability 


Respondent failed to prove a breach of warranty and is ordered to pay to 
complainant the balance due on this transaction. 


Clark, Manby & Williamson, of La Grange, Kentucky, for complainant. Re- 
spondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A formal complaint was filed with the Department on 
November 25, 1958, in which it is alleged that complainant sold 
268 crates of freshly picked strawberries to respondent for the 
cash price of $868; that the strawberries were picked and 
loaded on respondent’s truck under respondent’s supervision; 
that respondent paid for the strawberries by giving complainant 
$170 cash and a personal check for the balance of $698; that 
complainant deposited the check for collection but that it was 
dishonored because respondent had placed a stop payment order 
on it; and that respondent has failed and refused to pay the 
balance due on the strawberries, as represented by the dishonored 
check. Complainant makes claim for the balance of $698, plus 
the amount of protest charges which accrued as the result of 
the dishonor of respondent’s check. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent 
on December 20, 1958. A copy of the report of investigation 
was served on complainant on the same date. Respondent filed 
an answer to the complaint on January 9, 1959. 


Respondent denies the contract as alleged in the complaint, 
but admits entering into a contract with a Mr. Crabtree to pur- 
chase 268 crates of strawberries. Respondent alleges that the 
strawberries were represented to be freshly picked, U.S. No. 1 
grade; that the berries which were delivered to respondent were 
not freshly picked, except for 24 crates thereof, but were old 
and deteriorated; and that the total proceeds obtained from 
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the sale of the defective strawberries amounted to $215. Re- 
spondent asserts that after deducting the expenses of the trip 
from Bay City, Michigan, to Louisville, Kentucky, the wages 
of his helper, and the $170 cash paid to Mr. Crabtree, nothing 
remains due on account of the transaction. 

An oral hearing was held at Bay City, Michigan on May 13, 
1960. The depositions of E. Z. Wilhoyte, William Thomas Crop- 
per, Gregory Collier, and F. L. Crabtree were received in evi- 
dence for complainant. Respondent appeared and testified in his 
own behalf. A brief was filed by respondent. 


FINDINGS OF FACT 


1. Complainant, E. Z. Wilhoyte, is an individual whose ad- 
dress is Prospect, Kentucky. 


2. Respondent, Howard D. Burse, is an individual whose 
address is 202 Fitzgerald Street, Bay City, Michigan. Respond- 
ent was not licensed under the act at the time of the transaction 
involved herein, but was subject to license. 


3. On or about June 4, 1958, in the course of interstate com- 
merce, complainant sold to respondent 268 crates of strawber- 
ries for $868, to be paid for cash on delivery. Respondent 
personally inspected the strawberries before accepting delivery. 
Complainant warranted the berries to be as good as a previous 
load which respondent had purchased from complainant on or 
about June 1, 1958. 


4. On or about June 4, 1958, complainant delivered 268 crates 
of strawberries to respondent and loaded them on respondent’s 
truck at Prospect, Kentucky. Respondent paid complainant $170 
in cash and gave his personal check in the amount of $698 to 
complainant for the balance of the purchase price. 


5. Respondent transported the load of strawberries to Bay 
City, Michigan. Upon arrival at Bay City on June 5, 1958, re- 
spondent found the berries to be moldy, decayed and unfit for 
sale to his usual trade. On the same date, respondent placed a 
stop payment order on the $698 check which he had given to 
complainant for the strawberries. 


6. On or about June 5, 1958, complainant deposited respond- 
ent’s check for collection. Complainant received a notice of pro- 
test from his bank which showed that payment had been stopped 
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on the check. Complainant’s account was charged the amount of 
the check plus $1.90 for protest fees and expenses. 


7. Respondent has paid only $170 on account of this transac- 
tion. 


8. The formal complaint was filed on November 25, 1958, 
which was within nine months after the accrual of the cause of 
action. 


CONCLUSIONS 


Respondent contends that he had no dealings with E. Z. Wil- 
hoyte, but that he dealt only with Mr. F. L. Crabtree. It appears 
that Wilhoyte was the owner of the strawberries which respond- 
ent bought and that Crabtree acted as Wilhoyte’s agent or 
employee. Since Wilhoyte was principal in the transaction, this 
proceeding was properly brought in his name. 


Respondent testified that he examined the strawberries which 
Crabtree offered for sale and found them to be wet and to show 
some mold and decay. He complained to Crabtree that the ber- 
ries were not as good as a previous load which he had bought 
from Crabtree on or about June 1, 1958, whereupon Crabtree 
said that he guaranteed these strawberries and assured him 
that they were just as good as the previous load. 


Crabtree’s statement amounted to an express warranty that 
the second load of strawberries was as good as the previous 
load and it appears that respondent purchased the berries on 
the basis of this warranty. Such a warranty is binding to the 
seller, even though the buyer examined the goods prior to pur- 
chase. 


The burden was on respondent to establish that there was a 
breach of the express warranty, and, if so, the amount of 
damages suffered as the result of such breach. However, re- 
spondent introduced no evidence from which the two loads of 
strawberries could be compared, other than his statement that 
he was able to sell the first load on the Bay City Market at a 
profit, but that the Market Master would not permit him to sell 
the second load on the Market due to the deteriorated condition 
of the berries. No evidence of the comparative condition of the 
two loads was introduced, nor of the condition of the Market 
when the respective loads arrived, nor of the actual receipts 
obtained from the sale of each of the loads. Accordingly, it is 
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found that respondent failed to prove a breach of warranty or 
the amount of damages suffered as the result of any such 
breach. 

Respondent’s failure to pay in full for the strawberries which 
he purchased from complainant is a violation of section 2 of the 
act. Since respondent failed to establish any right to recovery 
or recoupment of damages suffered as the result of any breach 
of warranty on complainant’s part, reparation should be awarded 
for the amount of the balance due on the shipment, or the sum 
of $698, together with the expenses incurred by complainant in 
connection with respondent’s dishonored check, or the additional 


sum of $1.90, plus interest. 


ORDER 


Within thirty days from the date of this order, respondent 
shall pay complainant, as reparation, $699.90, with interest 
thereon at the rate of 5 percent per annum from July 1, 1958, 
until paid. 

Copies of this order shall be served on the parties and the 
facts of this case shall be published. 


(No. 6755) 


JAMES BURNS & SON v. CHICAGO POTATO EXCHANGE. PACA 
Docket No. 7575. Decided September 23, 1960. 


Suitable Shipping Condition Warranty—Destination 


It is concluded that the suitable shipping condition warranty is inapplicable, 
that respondent failed to prove a rescission of the contract, and that 
respondent is liable to complainant for the balance of the contract 


price. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 


Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.). In the formal complaint, filed on February 13, 1959, it 
is alleged that complainant sold twelve truckloads of potatoes 
to respondent for $1.60 per hundredweight, f.o.b. Almond, Wis- 
consin, with the provision that a government inspection certifi- 
cate was to be furnished on each load, and that the acceptance 
of each load was to be contingent upon respondent’s buying 
agent’s approval of the inspection certificate thereon. It is al- 
leged, further, that all twelve truckloads were tendered to and 
accepted by respondent on this basis, but that respondent has 
failed and refused to pay the full invoice price on the last four 
loads. Complainant makes claim for the balance of $1,103.52 
remaining due thereon. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on March 16, 1959. A copy of the report of investigation was 
served upon complainant on the same day. Respondent’s answer 
was filed on April 7, 1959. 


Respondent denies the terms of sale alleged in the complaint 
and contends that the potatoes arrived at destination in an 
abnormally deteriorated condition and were not in suitable 
shipping condition when shipped. Respondent alleges, further, 
that the parties entered into a supplemental agreement where- 
under respondent was to recondition and sell the potatoes and 
to account to complainant for the net proceeds realized from 
the resale. Respondent contends that the potatoes were sold 
under this agreement and that a proper accounting was made 
to complainant. 


An oral hearing was held at Chicago, Illinois, on November 
12, 1959. Both parties were represented by counsel. James 
Burns, Sr., and James Burns, Jr. testified for complainant. 
Edsel Huntoon and Jack Gendelman testified and the deposition 
of William E. Feathers was received for respondent. Briefs 
were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, James Burns, Sr., doing 
business as James Burns & Son, whose address is Almond, 
Wisconsin. 


2. Respondent is an individual, Jack Gendelman, doing busi- 
ness as Chicago Potato Exchange, whose address is 1425 South 
Western Avenue, Chicago, Illinois. At the time of the transac- 
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tion involved in this proceeding, respondent was licensed under 
the act. 


3. On or about September 20, 1958, in the course of inter- 
state commerce, complainant sold to respondent four truckloads 
of Russet Burbank potatoes at $1.60 per hundredweight, f.o.b. 
Almond, Wisconsin. It was agreed that complainant would fur- 
nish a U. S. No. 1 grade certificate on each of the truckloads, 
and that respondent’s buying agent would arrange for trucks for 
the transportation of the potatoes. 


4. On or about September 24, 1958, complainant loaded 
four truckloads of potatoes of the kind and quality called for 
in the contract. Each of the truckloads was inspected at shipping 
point by a licensed Federal inspector and graded U. S. No. 1, 
Size A. The transportation, shipping instructions, and destina- 
tions were all arranged for by respondent’s buying agent, Edsel 
Huntoon, without consultation with complainant. 


5. Truckload license No. CS4242, containing 370 sacks of 
potatoes having an invoice price of $592, was shipped by re- 
spondent on September 24, 1958, in an unrefrigerated truck 
from Almond, Wisconsin, to Columbus, Ohio, where it arrived 
on or about September 25, 1958. On respondent’s order, the 
shipment was inspected for condition only at 3:30 p.m. on 
September 26 and was found to contain 12 to 40%, average 
approximately 25% Slimy Soft Rot in early to advanced, 
mostly in early stages. Respondent’s customer at Columbus, 
Ohio, rejected the potatoes on account of their condition. On 
respondent’s instructions, the truckload was then shipped to 
Cincinnati, Ohio, and from there was returned to Almond, 
Wisconsin, where it arrived on or about September 27, 1958. On 
or about October 7, 1958, respondent turned the truckload over 
to William E. Feathers of Waupaca, Wisconsin, for reprocessing 
and sale and a net return of $75.60 was obtained for them. 
Respondent remitted this amount to complainant as the undis- 
puted amount due on this shipment. 


6. Truckload license No. CS4230, containing 345 sacks of 
potatoes having an invoice price of $552, was shipped by respond- 
ent on September 24, 1958, in an unrefrigerated truck from 
Almond, Wisconsin, to Peoria, Illinois, where it arrived on 
September 25, 1958. Respondent’s customer at Peoria rejected 
the shipment and respondent ordered it returned to the Dakota 
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Chief Sales Company in Franklin Park, Illinois, where it arrived 
at noon on September 25, and was unloaded into cold storage at 
2 p.m. of the same day. On respondent’s order, the shipment 
was inspected at 10:30 a.m., September 29, 1958. The inspector 
reported grade defects ranging from 6 to 13%, averaging 10%, 
consisting of misshapen, sunburn and second growth, and 
found that the lot failed to grade U. S. No. 1, Size A on ac- 
count of grade defects in excess of tolerance. The condition of 
the potatoes was certified as ranging from 3 to 20%, average 
approximately 9% soft rot, Slimy Soft Rot, mostly in early, 
some advanced stages. On or about October 16, 1958, respondent 
sold the lot of potatoes to Dakota Chief Sales Company for the 
net amount of $391.05, which sum was remitted to complainant 
as the undisputed amount due on this shipment. 


7. Truckload license No. PS4510, containing 350 sacks of 
potatoes having an invoice price of $560, was shipped by re- 
spondent on September 24, 1958, in an unrefrigerated truck 
from Almond, Wisconsin, to Chicago, Illinois, where it arrived 
on or about September 25, 1958. These potatoes were shipped in 
a truck owned by complainant and the freight charges to 
Chicago amounted to $140. Respondent examined the potatoes 
in the morning of September 25, 1958 and found them to be in 
a wet condition showing soft rot decay. Respondent ordered 
them loaded from the truck into refrigerated freight car No. 
PFE 66328 which was accomplished in the afternoon of Sep- 
tember 25, 1958. On respondent’s order, a Federal inspection 
was made of the shipment at 9 a.m. on September 27. The 
quality was reported as, “Mature, clean and generally fairly 
well to well shaped. Grade defects from 6 to 14%, average 10%, 
mostly misshapen, sunburn, and second growth.” The condition 
was reported as, “Generally firm. In 20% of samples no soft 
rot, 40% show 1 to 2%, 40% show 3 to 5%, average 2% 
Slimy Rot, mostly in early, some in advanced stages.” The 
grade was certified as “Fails to grade U. S. No. 1, Size A ac- 
count grade defects in excess of tolerance.” This inspection was 
restricted to the product in the three upper layers of the load. 
On or about October 3, 1958, respondent sold this carload of pota- 
toes in two lots for a total of $525, and remitted this sum, less 
$42.27 for ice, or the net amount of $482.73 to complainant as 
the undisputed amount due on the shipment. Complainant ap- 
plied $140 as payment of the freight due on this shipment and 
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the remaining $342.73 as a payment on account of the purchase 
price. 

8. Truckload license No. PS4794, containing 357 sacks of 
potatoes having an invoice price of $571.20, was shipped by re- 
spondent on September 24, 1958, in an unrefrigerated truck 
from Almond, Wisconsin, to Chicago, Illinois, where it arrived 
on or about September 25, 1958. These potatoes were shipped 
in a truck owned by complainant and the freight charges to 
Chicago amounted to $142.80. Respondent examined the potatoes 
in the morning of September 25, 1958, and found them to be 
in a wet condition showing soft rot decay. Respondent ordered 
them loaded from the truck into refrigerated freight car No. 
PFE 48190, which was accomplished in the afternoon of Sep- 
tember 25, 1958. On respondent’s order, a Federal inspection 
was made of the shipment at 10 a.m., September 27. The condi- 
tion of the potatoes was reported as, “Generally firm. From 1 
to 8%, average 4% Slimy Soft Rot, mostly in early, some in 
advanced stages.” The grade was certified as, “Now fails to 
grade U. S. No. 1, Size A only account soft rot.” The inspection 
was restricted to the product in the three upper layers of the 
load. On or about October 2, 1958, respondent sold this carload 
of potatoes for a total of $532.50, and remitted this sum, less 
$27.40 for ice, or the net amount of $505.10 to complainant as 
the undisputed amount due on the shipment. Complainant ap- 
plied $142.80 as payment of the freight due on this shipment 
and the remaining $362.30 as payment on account of the pur- 
chase price. 


9. The disputed balance remaining due on these four ship- 
ments is $1,103.52, which sum respondent has refused to pay. 


10. The formal complaint was filed on February 13, 1959, 
which was within 9 months after the accrual of the cause of 
action herein. 


CONCLUSIONS 


Respondent contends that the four truckloads of potatoes in- 
volved in this proceeding were not in suitable shipping condition 
at the time of shipment, as evidenced by the fact that they 
arrived at their destinations in an abnormally deteriorated 
condition, Respondent also contends that after the potatoes ar- 
rived in an abnormal condition, complainant agreed to rescind 
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the contract and to permit respondent to sell them for com- 
plainant’s account. 


The evidence is conflicting as to whether or not respondent’s 
buying agent, Edsel Huntoon, purchased these potatoes on 
the basis of his own inspection. However, it is not defined that 
Huntoon assumed full responsibility for the potatoes at shipping 
point. He hired the trucks in which the potatoes were shipped 
and determined that it was unnecessary to provide refrigerated 
transportation for them. Upon respondent’s orders, Huntoon 
instructed the truckdrivers where each load was to be delivered. 
These instructions were given without complainant’s knowledge 
or concurrence, except that Huntoon hired complainant’s trucks 
to transport two of the loads and at the time of shipment, on 
September 24, informed him where these two loads were being 
taken. 


It appears that the deterioration of these potatoes may have 
been due, in part, to bad judgment on Mr. Huntoon’s part in 
accepting potatoes which he knew had been harvested in rainy 
humid weather, and in transporting such potatoes in unrefriger- 
ated trucks. Complainant testified that he objected to harvesting 
the potatoes because of the hot rainy weather, and that he did 
so only on Huntoon’s insistence. Moreover, according to respond- 
ent’s own testimony, he was able to check the deterioration in 
two loads of the potatoes after they arrived at Chicago by 
unloading them into refrigerated freight cars and holding them 
for a few days to dry them out. It also appears that the load 
which was first sent to Peoria, and then returned to Franklin 
Park, Illinois, was placed under refrigeration upon arrival. This 
treatment apparently checked further deterioration, since these 
potatoes were sold to the Dakota Chief Sales Company more 
than twenty days later at $1.80 per sack, delivered Chicago, 
Illinois. 


From the foregoing, it is concluded that respondent’s buying 
agent took possession of these four shipments of potatoes at 
shipping point, pursuant to the f.o.b. contract made between 
the parties on September 20; that at the time of entering into 
the contract, no destination other than shipping point, Almond, 
Wisconsin, was discussed or agreed upon between the parties, 
and that any knowledge which complainant may have acquired 
regarding the destination of the potatoes contained in the two 
trucks rented by complainant to respondent was incidental and 
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did not form a part of the contract of purchase and sale between 
the parties, which contract was entered into 4 days earlier. It is 
further concluded that the type of unrefrigerated transportation 
provided by the buyer’s agent may have been wholly or partially 
responsible for the deterioration of the potatoes in transit. In 
the face of all these circumstances, the suitable shipping condi- 
tion warranty is inapplicable. See Rydell California Potato Co. 
v. The Kaufman-Brown Potato Company, 16 A.D. 1055, 1061; 
Harte McCabe v. Higgins Potato Co., 17 A.D. 1022; C. E. Ritter 
& Company v. James F. Pontari, PACA Docket No. 7948 
(August 15, 1960). 

The evidence that complainant agreed to rescind the contract 
after the potatoes arrived in a deteriorated condition, and to 
have them sold for his account is inadequate. To prove a mutual 
rescission or abrogation of an executed contract, convincing 
evidence must be presented to show that such was the intention 
of the parties at the time. Ernest E. Fadler Co. v. Wm. R. 
Hedberg, Inc., 9 A.D. 1486. 


Respondent testified that when the one truckload arrived in 
Columbus, Ohio, in a defective condition, he had a telephone con- 
versation with complainant as follows: 

“TI told him that the load was inspected and the amount 
of decay in it. And he said, ‘I don’t know what I am 
going to do with it.’ I said, I have to leave it there and 
get nothing for it. He said ‘Get the freight out of it. 
Don’t lose the freight and sell it.’” 


This inconclusive telephone conversation pertaining to this one 
truckload was followed by a telegram from respondent to com- 
plainant which reads, in part, as follows: 
“IN ACCORDANCE WITH YOUR INSTRUCTIONS 
PER PHONE TO SELL FOR YOUR ACCOUNT UN- 
ABLE TO SELL COLUMBUS OR CINCINNATI... .” 
Complainant replied to this by a telegram addressed to Edsel 
Huntoon which reads, in part, as follows: 
“WE ARE NOT AUTHORIZING YOU OR MR. 
GENDELMAN TO SELL ANY POTATOES FOR MY 
ACCOUNT.” 
There is no testimony or other evidence in the record of any 
agreement between the parties regarding the resale of the other 
three truckloads of potatoes involved in this case. 
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It is concluded that respondent has failed to sustain his burden 
of proving the rescission of the original contract or an agree- 
ment for respondent to handle the shipments for complainant’s 
account, It is further concluded that respondent’s failure to pay 
the full contract price for the four loads of potatoes is a viola- 
tion of section 2 of the act. Accordingly, reparation should be 
awarded to complainant in the amount of $1,103.52, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,103.52, with interest 
thereon at the rate of 5 percent per annum from October 1, 
1958, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 6756) 


UNITED FRUIT AND PRODUCE COMPANY v. BODINE PRODUCE 
CoMPANY. PACA Docket No. 7506. Decided September 28, 
1960. 


F.o.b. Sale—Suitable Shipping Condition Warranty— 
Abnormal Deterioration—Damages 


It is concluded that respondent breached the implied warranty of suitable 
shipping condition and therefore is liable to complainant for damages 
amounting to $2,240. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Jennings, Strouss, 
Salmon & Trask, of Phoenix, Arizona, for respondent. Mr. William L. 
Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). The formal complaint was filed October 14, 1958, Com- 
plainant seeks to recover, as reparation, approximately $3,200, 
the damages alleged to have been sustained in connection with 
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the purchase of two carloads of lettuce from respondent in 
April 1958. It is alleged that the lettuce was not in suitable 
shipping condition as evidenced by abnormal deterioration in 


transit. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 19, 1959. A copy of 
the formal complaint and a copy of the investigation report 
were served upon respondent on the same day. 


Respondent filed an answer on February 5, 1959, wherein it 
denies the complainant’s allegations in this regard, and alleges 
that said lettuce was sold to Kavanagh Distributing Co., Los 
Angeles, California, and accepted by the latter after personal 
inspection. 

An oral hearing was held in Phoenix, Arizona, on November 
7, 1959. Both parties were represented by counsel. The deposi- 
tions of Sam Catanzaro and Louis Lerner were introduced on 
behalf of the complainant. Bob Nunes testified for complainant. 
A. W. Bodine, R. H. Wortham and Robert M. Ewing testified for 


respondent, 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, 
Rose Lerner, Harry Fine, Abe Fine, and Harry Fine as trustee 
for Donald Lerner, Robert Lerner and Carol Susan Jacobs, doing 
business as United Fruit and Produce Company, whose address 
is 55-57-59 Produce Row, St. Louis, Missouri. 


2. Respondent, Bodine Produce Company, is a corporation, 
whose address is P. O. Box 1592, Phoenix, Arizona. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On April 7, 1958, in the course of interstate commerce, 
respondent sold to Kavanagh Distributing Co., as buying agent 
for complainant, two carloads of lettuce, each containing 640 
cartons, 2 dozen size, at a price of $2 per carton, plus 15 cents 
pre-cooling charges, f.o.b. Glendale, Arizona, for shipment to 
Chicago, Illinois. 

4. Two carloads of Iceberg type lettuce, Bodine Brand, 2-doz. 
size, contained in cars SFRD 11958 and SFRD 15275, were 
shipped on April 7, 1958, from Glendale, Arizona, to complainant 


at Chicago, Illinois. 
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5. Kavanagh Distributing Co. remitted to respondent the 
purchase prices of the 2 carloads of lettuce in the total amount 
of $2,752, and invoiced complainant for the lettuce. 


6. Cars SFRD 11958 and SFRD 15275 arrived at Chicago, 
Illinois, on Saturday, April 12, 1958. A preliminary inspection 
disclosed considerable decay in the lettuce and a Federal inspec- 
tion was requested, which inspection was made on Monday morn- 
ing, April 14, 1958. Inspection of the lettuce in car SFRD 
11958 disclosed the following: 


“Grade defects average 10%, mostly broken midribs. 
From 2 to 5 heads per carton, average 9% damaged by 
Tipburn, including 5% seriously damaged. Most samples 
1 or 2 heads per carton, many none, average 4% 
worm damage (worms present). From 1 to 4 heads per 
carton, average approximately 11% decay, chiefly Bac- 
terial Soft Rot affecting compact portion heads, mostly 
advanced, many in early stages. Remainder fresh and 
crisp. Now contains average approximately 65% USS. 
No. 1 quality, 11% decay.” 


Inspection of the lettuce in car SFRD 15275 disclosed the 
following: 


“Average 11% grade defects, chiefly broken midribs. 
From 1 to 3 heads per carton, average 8% damaged, 
including in most samples 1 head per carton, many none, 
average 3% serious damage, by Tipburn. In most 
samples 1 or 2 heads per carton, many none, average 
3% damaged by worms (worms present). From 1 to 7 
heads per carton, average approximately 12% decay, 
Bacterial Soft Rot, mostly in advanced, many early 
stages, affecting compact portion of the heads. Re- 
mainder fresh. Now contains average approximately 
65% U.S. No. 1 quality, 12% decay.” 


7. After the Federal inspections of the lettuce at Chicago, 
complainant undertook to sell the lettuce in Chicago or place it 
on consignment, but was unable to do so. Complainant diverted 
the 2 cars of lettuce to Cincinnati to be handled on consignment. 
Upon arrival at Cincinnati, the lettuce was again Federally in- 
spected and, because of heavy decay and other factors, it was 
determined that the lettuce would not bring freight charges. 
It was, therefore, abandoned to the carrier. 
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8. The formal complaint was filed on October 14, 1958, 
which was within 9 months after accrual of the cause of action. 


CONCLUSIONS 


The principal issue in this case is whether this was an ordi- 
nary f.o.b. transaction, with an implied warranty of suitable 
shipping condition by respondent-seller, as alleged by complain- 
ant, or whether it was a sale after inspection by complainant’s 
buying agent, as alleged by respondent. 


In respondent’s answer, the sale is described as being on an 
f.o.b. shipping point basis with destination at Chicago, Illinois; 
but at the same time, it is alleged that the lettuce was purchased 
by Kavanagh upon personal inspection of the lettuce. At the 
hearing, respondent’s president, A. W. Bodine, testified that 
during the first telephone conversation between respondent and 
complainant’s buying agent, respondent told the agent it wanted 
them to look at the lettuce before they made a commitment, 
and that the agent agreed to do so. Bodine testified that the 
agent then asked what respondent thought the cars would 
grade and that respondent stated they would grade 85 percent 
U.S. No. 1 or better, but that the lettuce had some cracked ribs 
and other defects. A witness for complainant, Bob Nunes, testi- 
fied that the lettuce was described by respondent at that time 
as “a fair box of lettuce.” 


This witness also testified that he was employed by and 
handled the transaction for Kavanagh and that, while there was 
a discussion among Kavanagh employees about inspecting the 
lettuce before buying it, they did not make an inspection before 
agreeing to take the 2 carloads of lettuce. Nunes indicated that, 
naturally, they knew the lettuce was not U.S. No. 1 since re- 
spondent had indicated it would grade 87 to 89 percent U.S. 
No. 1. It is argued by respondent’s attorney that respondent 
had a right to assume that Kavanagh had inspected the lettuce 
before agreeing to purchase it, since Kavanagh had 2 employees 
whose duties included inspecting produce in which the company 
was interested, and also since it was indicated by Nunes during 
the first telephone conversation that the lettuce would be in- 
spected. Apparently it is respondent’s position that if com- 
plainant’s buying agent did not actually inspect the lettuce, it 
had oportunity to do so, and that the buyer is responsible under 
a purchase after inspection contract; in other words, respondent 
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denies that this was an f.o.b. transaction in which the implied 
warranty of suitable shipping condition applies. 


We cannot agree that this was a purchase after inspection of 
the lettuce. The mere fact that respondent-seller requested com- 
plainant’s agent to look at the lettuce before buying it, and 
assumed that it did so, does not make this a purchase after 
inspection. Complainant’s agent was under no obligation to go 
to respondent’s place of business and inspect the lettuce. See 
Ernest E. Fadler Co. v. Hill Produce Co., 9 A.D. 216. Kavanagh 
knew, of course, that 85 or 87 percent U.S. No. 1 lettuce had 
some permanent grade defects which prevented it from meeting 
the grade of U.S. No. 1, but a car of lettuce grading 87 percent 
U.S. No. 1 can still be a good car of lettuce. We have previously 
held that the mere fact that the purchaser’s agent inspected 
some of the produce, or had an opportunity for inspection of 
some or all of it, does not necessarily make the transaction a 
purchase after inspection with no warranties. Jimmie Shmon 
v. Kenchin Denver Lockingbill, 14 A.D. 420; National Produce 
Distributors v. Ellsworth Brothers, 12 A.D. 1234. While calling 
the transaction in this case an f.o.b. sale, respondent denies that 
it warranted the lettuce to be in suitable shipping condition, 
since it was purchased after inspection by complainant’s agent. 
In a recent decision, Floyd N. Smith Co. v. H. B. Frost Co., 
19 A.D. 383, decided April 8, 1960, we expressed some doubt 
as to whether a sale may be on an f.o.b. basis and at the same 
time be considered a purchase after inspection. In any event, 
in view of the decisions cited above and other decisions under 
the act, we must conclude that this was not a purchase after 
inspection, but was an f.o.b. sale to complainant’s buying agent 
and that respondent impliedly warranted that the subject lettuce 
was in suitable shipping condition at the time of shipment on 
April 7, 1958. 


The evidence in the file indicates that transportation service 
and conditions were normal, and that inspection was obtained 
at the earliest possible time after arrival of the lettuce at Chi- 
cago. On April 14 at Chicago, car SFRD 11958 contained an 
average of approximately 65 percent U.S. No. 1 lettuce, with 11 
percent decay, and an average of 9 percent damage by Tipburn, 
including 5 percent serious damage. At Chicago on April 14, 
car SFRD 15275 contained an average of approximately 65 
percent U.S. No. 1 lettuce, with 12 percent decay, and an 
average of 8 percent damage by Tipburn, including 3 percent 
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serious damage. In our opinion, the lettuce in both cars was 
abnormally deteriorated upon arrival at destination and, there- 
fore, failed to meet the suitable shipping condition warranty of 
the contract. See H. D. Conner Produce Co. v. Hecht Produce 
Co., 10 A.D. 1435; Al Kaiser & Bros. v. Bud Antle Co., 14 A.D. 
126. The failure of respondent to deliver lettuce which was in 
suitable shipping condition was in violation of section 2 of the 
act. Complainant should be awarded reparation for the damages 
sustained as a result of respondent’s breach of the contract. 


The measure of complainant’s damage as a result of respond- 
ent’s breach of the contract is the difference between the value 
the lettuce would have had at Chicago had it conformed to the 
contract and the value of the letuce actually delivered. U. S. 
Department of Agriculture Market News Reports for Chicago 
for Monday, April 14, show carlot sales of lettuce, 2-doz. size, 
at $1.75 to $2 per carton. Since these cars were not sold as 
U.S. No. 1, we find $1.75 per carton to be the value the lettuce 
would have had if it had met contract requirements. Since each 
car contained 640 cartons, each car would have had a value of 
$1,120, or a total value for both cars of $2,240. Since the evi- 
dence shows the lettuce was not salable at Chicago or at Cincin- 
nati, it is concluded for the purpose of this decision that it had 
no value, and that complainant sustained damages in the amount 
of $2,240, the value the lettuce would have had at Chicago had 
it met contract specifications. Complainant should be awarded 
reparation in the latter amount, and the facts should be pub- 


lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant $2,240, as reparation, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until 
paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies of this order shall be served upon the parties. 
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(No. 6757) 


CONSOLIDATED CITRUS COMPANY v. HARRY I. LEBO AND LEWIS 
D. GOLDSTEIN. PACA Docket No. 7752. Decided September 
29, 1960. 


Principal—Liability 


It is concluded that respondent Goldstein engaged in business which re- 
quired him to have a license under the act and this respondent is liable 
to complainant for the purchase price of the shipments involved. The 
complaint against respondent Lebo is dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, and Mr. L. Fred Reedy, of 
Eustis, Florida, for complainant. Respondent pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint against Lewis D. Goldstein was 
filed January 2, 1959, and the formal complaint against both 
respondents was filed April 20, 1959. Complainant alleges that 
in November 1958 it sold two truckloads of oranges to Lewis 
D. Goldstein, who at that time was acting either on his own 
behalf or as agent for Harry I. Lebo; that, pursuant to Gold- 
stein’s instructions, the oranges were shipped to and accepted by 
J. and I. Honigman, Philadelphia, Pennsylvania; that complain- 
ant received two checks, totaling $4,289.18, signed by Lebo in 
full settlement of the total adjusted price, including freight 
charges, of $4,541.83; and that complainant refused to accept 
such checks in full settlement. Complainant requests reparation 
of $4,541.83 from respondents. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 29, 1959. A 
copy of the report of investigation and a copy of the complaint 
were served upon each respondent on July 29, 1959. 


Respondents filed a joint answer on September 15, 1959, deny- 
ing that Lewis D. Goldstein was subject to license at the times 
of the transactions; denying that Goldstein was acting in his 
own interest; and denying that the oranges were purchased at 
the prices stated in the complaint. It is alleged that Lewis D. 
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Goldstein was acting for the license of Harry I. Lebo and did 
enter into an agreement at the market price and checks were 
mailed as agreed for the f.o.b. market price, but complainant 
refused to accept the same in full payment as agreed. 


An oral hearing was held at Philadelphia, on April 29, 1960. 
Complainant was represented by counsel and two witnesses 
testified on its behalf. Respondent Harry I. Lebo was not repre- 
sented at the hearing and he presented no evidence. Respondent 
Lewis D. Goldstein, who was not represented by counsel, testified 
on his behalf. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Consolidated Citrus Com- 
pany, whose address is Post Office Box 1478, Eustis, Florida. 


2. Respondent Lewis D. Goldstein is an individual whose 
address is Produce Building, Food Center Building, 3301 Gallo- 
way Street, Philadelphia, Pennsylvania. At the time of the 
transactions involved herein, this respondent was not licensed 
under the act but was subject to license. 


3. Respondent Harry I. Lebo is an individual whose address 
is 5526 Willows Avenue, Philadelphia, Pennsylvania. At the time 
of the transactions involved herein, this respondent was licensed 
under the act. 


4. On or about November 8, 1958, in the course of interstate 
commerce, complainant sold to Lewis D. Goldstein one truckload 
of U.S. No. 1 grade early oranges, color added, in 4/5 bushel 
wire-bound bruce boxes, sizes 175 to 252, at the market prices, 
f.o.b. Eustis, Florida. It was further agreed that the oranges 
would be shipped by truck on November 8, 1958, to J. and I. 
Honigman, 16 Spruce Street, Philadelphia, Pennsylvania, and 
that complainant would repay the freight charges and collect 
from Goldstein. 

5. On November 8, 1958, complainant shipped to J. and I. 
Honigman one truckload of oranges consisting of 175 boxes of 
size 175, 224 boxes of size 216, and 401 boxes of size 252. The 
fruit was federally inspected on November 8, 1958, at Eustis, 
Florida, and was certified to be U.S. No. 1 grade. 


6. On November 8, 1958, complainant sent the following tele- 
gram to Goldstein: 
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“TRUCK OUT HONIGAMAN 4/5 WB ORANGES 
TOMBOY STARTING 175S-175 3.10 224-2.9712 401- 
2.85 FOB FREIGHT 90 CENTS INCLUDING ICE.” 


Upon receipt of the telegram on November 8, 1958, Goldstein 
telephoned complainant and complained of the prices. They agreed 
to the following prices: size 175, $2.975; size 216, $2.85; and 
size 252, $2.725. On the same day, complainant sent Goldstein 
an invoice setting forth the number of boxes, sizes and agreed 
prices, the freight charges of $360, and the total price of $2,611.- 
75. On or about November 12, 1958, complainant paid the 
freight charges of 85 cents per standard box, or $340. 


7. The shipment arrived at Philadelphia on or about Novem- 
ber 12, 1958. J. and I. Honigman accepted the oranges and sent 
a check for $2,482.13 to Goldstein which he deposited in his 
own account. On November 13, 1958, Goldstein sent complainant 
the following letter: 


“The correct manifest was 13 72’s, 125 175’s, 269 224’s, 
and 393 252’s. This will give you a little advantage in 
the price, and think while we have no invoice the 
market has been as advised by all the shippers was on 
the basis of $5.50, $5.25, and $5.00 and would like to 
remit to you on this basis, which I think should be 
satisfactory. 


“We did not pay the freight and advanced the driver 
$16.00 as he needed this, which I trust was satisfac- 
tory.” 


Complainant replied by letter dated November 15, 1958, that 
it invoiced at the prices agreed upon over the telephone and 
would make no changes. 


8. Goldstein forwarded to complainant on November 19, 1958, 
a check for $2,492.13. On November 24, 1958, complainant wired 
Goldstein as follows: 


“RECEIVED LEBO CHECK 579 OUR INVOICE 22 
WE ARE NOT ACCEPTING THIS CHECK AS PAY- 
MENT IN FULL AND EXPECT YOU TO MAIL 
TODAY BALANCE 119.62 TO COMPLETE THIS 
INVOICE.” 


On or about December 11, 1958, Goldstein stopped payment 
on the check. 
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9. The agreed purchase price of the 800 boxes of oranges is 
$2,591.75. Deducting the $16 paid to the truck driver by Gold- 
stein leaves a balance of $2,575.75, no part of which has been 
paid by respondents to complainant. 


10. On or about November 14, 1958, in the course of inter- 
state commerce, complainant sold to Lewis D. Goldstein one 
truckload of U.S. No. 1 early oranges, color added, in 4/5 
bushel wire-bound bruce boxes, sizes 150 to 252, at the market 
prices, f.o.b. Eustis, Florida. It was further agreed that the 
oranges were to be shipped on November 14, 1958, to J. and I. 
Honigman, 16 Spruce Street, Philadelphia, Pennsylvania, and 
that complainant would prepay the freight charges and collect 
from Goldstein. 


11. On November 14, 1958, complainant shipped to J. and I. 
Honigman one truckload of oranges consisting of 9 boxes of size 
150, 198 boxes of size 175, 221 boxes of size 216, and 322 boxes 
ef size 252. The fruit was federally inspected on November 14, 
1958, at Eustis, Florida, and was certified to be U.S. No. 1. 


12. On November 14, 1958, complainant sent to Goldstein an 
invoice showing the number of boxes of each size shipped and 
the market prices as follows: 

750 4/5 Bu Boxes Tomboy US-1 CA Early Oranges 





207 150s and 175s @ 2.35 FOB 486.45 
221 216s @ 2.175 ” 480.68 
322 252s @ 2.10 ” 676.20 
$1,643.33 

PLUS FREIGHT @ .90 BX 337.50 

$1,980.83 


The next day complainant wired the manifest and prices to 
Goldstein. 


13. The shipment arrived at Philadelphia on or about Novem- 
ber 18, 1958. J. and I. Honigman accepted the oranges and sent 
Goldstein a check for $1,372.25 which he deposited to the account 
of Lebo. On December 8, 1958, Goldstein sent complainant 
Lebo’s check in the amount of $1,797.05, together with a memo- 
randum showing how this amount was computed: 746 boxes at 
$2 each, or $1,492, plus freight of $317.05, less an advance to 
the truck driver of $12. Complainant requested Goldstein to pay 
the balance due on this load. Payment was stopped on this 
check. 
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14, The prevailing market price of the second load of 750 
boxes of oranges was $1,643.33. Complainant agreed to allow 
$9.40 for the 4 boxes which were claimed to have been missing 
from the load on arrival, reducing the price to $1,633.93. This 
amount, plus the freight charges on 746 boxes of $317.05, less 
$12 advanced by Goldstein to the trucker, or $1,938.98, is due 
and owing complainant. 


15. The formal complaint was filed April 20, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


At the oral hearing, Lewis D. Goldstein admitted that he 
purchased the two truckloads of oranges involved herein from 
complainant and that there was no complaint as to the quality 
of the fruit received. Complainant admitted that the freight 
charges for which Goldstein was invoiced on each load were 
more than complainant actually paid the trucker. Complainant’s 
claim in the formal complaint includes the lesser freight charges 
paid. 

As to the first load, there is a dispute as to the manifest and 
also the price. Roland Wiygul, President and Sales Manager of 
complainant, testified that both the manifest and specific prices 
were agreed upon in his first conversation with Goldstein on 
November 8, 1958, as follows: 175 boxes of size 175 at $3.10 
per box, 224 boxes of size 216 at $2.9714 per box, and 401 
boxes of size 252 at $2.85, f.o.b. Eustis, Florida. Wiygul further 
testified that Goldstein, upon receipt of complainant’s telegram 
of November 8, 1958, telephoned and complained of the prices 
set forth in the telegram, and they agreed to reduced prices 
of $2.975, $2.85 and $2.725, respectively. Goldstein testified 
that they did not agree on specific prices in their first conversa- 
tion, but, to the contrary, complainant agreed to invoice at the 
average f.o.b. market price on the date of shipment. Goldstein 
admits that he complained of the prices set forth in complain- 
ant’s telegram and that Wiygul said he would reduce the prices 
25 cents per box, but he (Goldstein) denies agreeing to such 
reduction. Goldstein also contends that the manifest was wrong. 
According to Goldstein, the number of boxes of each size deliv- 
ered and the proper market value are as follows: 138 boxes 
of size 175 at $2.75 per box, 225 boxes of size 216 at $2.6214 
per box, and 401 boxes of size 252 at $2.50 per box. 
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The evidence shows that Wiygul and Goldstein had a discus- 
sion in September 1958, in Leesburg, Florida, with respect to 
the future sale of oranges and Wiygul agreed at that time to 
bill the oranges at the market price. In the first conversation 
on November 8, 1958, Wiygul agreed to wire Goldstein the 
manifest at the time of shipment. The fact that the telegram 
of November 8, 1958, includes both the manifest and the prices 
indicates that they did not agree upon specific prices. In any 
event, it is our opinion that in their second conversation they 
did agree to the prices set forth in complainant’s invoice. Com- 
plainant’s letter to Goldstein dated November 15, 1958, states 
that the invoiced prices were those agreed to over the telephone. 
Complainant’s contention that the wired manifest was correct 
is supported by the “Checking Sheet For Loading” dated No- 
vember 7, 1958, which was prepared at the time the truck was 
loaded. Goldstein did not see the load delivered and has sub- 
mitted no convincing evidence that this loading manifest was 
wrong. It is concluded that the correct amount due complainant 
on the first load is $2,575.75, as set forth in Finding of Fact 
No. 9. 

With respect to the second load, there is also a dispute as 
to whether specific prices were agreed upon in the initial con- 
versation on November 14, 1958. The facts concerning this load 
are similar to those in the first load. We are of the opinion that 
there were no specific prices agreed upon. Goldstein testified 
that there was no objection to the prices stated in complainant’s 
telegram of November 15, 1958, but that J. and I. Honigman 
did complain of the quality. Goldstein testified further that 
when he called this complaint to Wiygul’s attention on or about 
November 19, 1958, Wiygul agreed to reduce the prices to $2 
for all sizes. Wiygul admits discussing the complaint with Gold- 
stein but denies that he agreed to reduce the price. 

The first mention made by Goldstein of the claimed agreed 
reduction to $2 per box was in his telegram to complainant on 
December 11, 1958, but no mention is made of the alleged reduc- 
tion in Goldstein’s letters to complainant on November 19 and De- 
cember 8, 1958. In the second letter Goldstein advised that the 
second load contained 746 boxes instead of 750, as invoiced, and 
that he had advanced the truck driver $12. The letter continues 
as follows: 

“Kindly find inclosed Government Inspection which 
is self-explanatory, and, as the writer wrote you 
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previously didn’t think there were too many complaints 
but it turned out that we are out a few hundred dollars. 
However, don’t want any controversy and are paying 
you as agreed.” 


It is concluded that complainant did not agree to the claimed 
reduction. However, at the oral hearing complainant did agree 
to allow Goldstein credit of $9.40 for the claimed shortage of 4 
boxes and the $12 advanced to the truck driver. The shortage 
of 4 boxes would also require a reduction in the freight charges 
from $318.75 to $317.05. As set forth in Finding of Fact No. 
14, the balance due complainant is $1,938.98. 


The remaining question concerns the respective liability of re- 
spondents to complainant for the amount found to be due com- 
plainant for the oranges. In the formal complaint, it is alleged 
that Goldstein purchased the oranges either acting in his own 
interest or as agent of Lebo. Goldstein contends that he was 
acting as the agent of Lebo and further that he was not subject 
to license under the act. 


The evidence establishes that in the various conversations be- 
tween Wiygul and Goldstein the name of Lebo was never men- 
tioned. All of complainant’s correspondence, including the 
invoices, was sent to Goldstein’s residence at his direction. 
Wiygul testified that he had met Lebo once in a restaurant and 
that his only other contact with Lebo was in August 1958 when 
he (Wiygul) sold several loads of watermelons to Goldstein who 
subsequently paid for them with Lebo’s checks. Goldstein ad- 
mitted that he, or his secretary at his direction, wrote all of the 
correspondence concerning the two loads of oranges, including 
the letters and telegrams which show Lebo as the sender. The 
two checks forwarded to complainant by Goldstein were printed 
with Lebo’s name but were signed “Ruth Schulman, Attorney,” 
who was Goldstein’s private secretary. Finally, it appears from 
the report of investigation of the Department that J. and I. 
Honigman dealt solely with Goldstein in connection with the 
two loads and its checks in payment were made out and sent 
to Goldstein. 


In support of his position, Goldstein testified that in March 
1958 he agreed to help Lebo by backing him in the produce 
business to the extent of $5,000; that Lebo obtained a license 
under the act on April 1, 1958; and that Goldstein rented him 
an office and allowed him to use his (Goldstein’s) secretary with- 
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out charge. Goldstein further testified that he took no part 
in Lebo’s business until Lebo incurred debts of $20,000 during 
the watermelon season in April 1958; that he (Goldstein) then 
began buying and selling carloads of produce in order to pay 
off these and other debts incurred by the firm of Lebo; and that 
these operations continued through April 1959. 

Although Lebo did not appear and testify at the hearing, 
the report of investigation includes his affidavit made on April 
24, 1959. Therein Lebo states in brief that he obtained a license 
under the act at the request of Goldstein who could not get 
one in his own name; that the entire business operated under his 
name, including the financing, buying and selling, and the is- 
suance of checks, was run by Goldstein, and that he (Lebo) 
was merely a salaried employee at $125 a week. Lebo states 
further that on September 20, 1958, he severed his association 
with Goldstein and became a salaried employee of I. Meltzer 


& Son. 

John M. Campbell, President of Growers Marketing, Inc., 
Leesburg, Florida, testified that in April 1958 Goldstein and 
Lebo purchased watermelons from him and advised that Gold- 
stein could not operate in his own name because he was not 
licensed and, therefore, he was handling the transactions in the 
name of Harry I. Lebo, who was licensed, but it was Goldstein’s 
responsibility for the watermelons and “he was back of all the 


deals.” 

Complainant contends in its brief that the evidence estab- 
lishes that Goldstein was doing indirectly what he could not do 
directly and there was a definite primary obligation on the part 
of Goldstein to pay for the oranges. We agree that Goldstein is 
liable for the two truckloads of oranges. First, he is liable be- 
cause he dealt with complainant as an apparent principal even 
though he may have been actually the agent of an undisclosed 
principal. The evidence goes further than this, however, and 
clearly shows that Goldstein was in fact the only principal. The 
arrangement between Goldstein and Lebo was a subterfuge 
entered into for the benefit of Goldstein for the purpose of 
allowing him to operate without the required license. 


Although Goldstein contends he was not subject to license 
at the time in question, admittedly he made a number of pur- 
chases of produce during 1958, including the oranges involved 
herein and the earlier purchases of watermelons from complain- 
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ant and Campbell. It is concluded that Goldstein engaged in 
business which required him to have a license under the act. 

The failure of Goldstein to pay the balance due on the two 
truckloads of oranges was in violation of section 2 of the act. 
Reparation should be awarded to complainant against Lewis 
D. Goldstein in the amount of $4,514.73, with interest. 

The complaint as to Harry I. Lebo should be dismissed be- 
cause he was unknown to complainant at the time of the trans- 
actions and, as we have concluded, he was not the buyer- 
principal. While we do not condone the action of Lebo in entering 
into the nefarious arrangement with Goldstein, the fact remains 
that we find no basis entering an award against him. 


ORDER 


Within 30 days from the date of this order, respondent Lewis 
D. Goldstein shall pay to complainant, as reparation, the sum of 
$4,514.73, with interest thereon at the rate of 5 percent per 
annum from December 1, 1958, until paid. 

The complaint as to Harry I. Lebo is hereby dismissed. 

The facts set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6758) 


ECUADORIAN FRUIT IMPORT CORP. v. JAMES S. VENTURA. PACA 
Docket No. 8032. Decided September 29, 1960. 


Bankruptcy Proceedings—Dismissal 
The complaint is dismissed without prejudice since there is no point in 
holding the matter in abeyance pending the outcome of the bankruptcy 
proceeding. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 20, 1960, complain- 
ant seeks an award of reparation in the amount of $5,341.75, 
alleged to be the unpaid purchase price of 4 truckloads of 
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bananas sold and delivered to respondent in February and March 
1960. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 
16, 1960. A copy of the report of investigation was served upon 
complainant on June 15, 1960. Respondent filed an answer on 
June 20, 1960, alleging that the bananas were received in poor 
condition, were chilled, and were largely unsalable. Respondent 
further alleged that complainant was responsible for his losses 
because it repeatedly overloaded respondent with bad fruit, and 
he was unable to meet local competition. Respondent requested 
an oral hearing to be heid at Buffalo, New York. 


The Department has been furnished with a “Notice of First 
Meeting of Creditors’, containing information that respondent 
James S. Ventura has been duly adjudged a bankrupt on a peti- 
tion filed by him July 5, 1960, in Buffalo, New York. Complain- 
ant has notified the Department that it has been listed as one 
of respondent’s creditors in the bankruptcy proceedings, and in 
consequence that the complaint filed by complainant herein 
should be dismissed, without prejudice. 


Bankruptcy proceedings do not, merely by virtue of their 
maintenance, terminate an action already pending in a non- 
bankruptcy tribunal to which the bankrupt is a party. We have 
previously taken the position that it is within the discretion of 
the Department whether or not to proceed further with a repara- 
tion proceeding under such circumstances. Anonymous Decision, 
12 A.D. 263. It would appear that no useful purpose would be 
served by holding the oral hearing requested by respondent. Nor 
is there any point in holding the matter in abeyance pending the 
outcome of the bankruptcy proceeding. Accordingly, the com- 
plaint filed herein is dismissed, without prejudice. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6759) 


PACA Docket No. 8066. Dismissed September 2, 1960, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 6760) 


PACA Docket No. 7896. Dismissed September 8, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6761) 


PACA Docket No. 7967. Dismissed September 8, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6762) 


PACA Docket No. 8063. Dismissed September 8, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6763) 


PACA Docket No. 8088. Dismissed September 22, 1960, by 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF APPLICATION FOR LICENSE 


(No. 6764) 


PACA Docket No. 8097. Dismissed September 29, 1960, by 
Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 6765) 


BoB ALLEN VEGETABLE CO, v. HENDERSON PRODUCE. PACA 
Docket No. 8052. Reparation of $733.75 with 5 percent interest 





1086 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 19 A.D. 1086 





from April 1, 1960, awarded complainant against respondent 
in order issued September 1, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6766) 


ELLIS & WEIR, INC. v. ACME POTATO & ONION DISTRS. INC. 
PACA Docket No. 8077. Reparation of $945 with 5 percent 
interest from December 1, 1959, awarded complainant against 
respondent in order issued September 6, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6767) 


MEYER TOMATOES v. CRISOFORO RIVERS. PACA Docket No. 8073. 
Reparation of $4,064.85 with 5 percent interest from Septem- 
ber 1, 1959, awarded complainant against respondent in 
order issued September 6, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6768) 


MULESHOE COOPERATIVE GROWERS v. JAMES W. MYERS PRODUCE. 
PACA Docket No. 8091. Reparation of $1,020.40 with 5 per- 
cent interest from October 1, 1959, awarded complainant 
against respondent in order issued September 6, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6769) 


HAROLD V. SELLON v. W. D. WILKINSON. PACA Docket No. 


8074. Reparation of $131.50 with 5 percent interest from 
October 1, 1959, awarded complainant against respondent 
in order issued September 6, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 













| 
| 
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(No. 6770) 


F. H. VAHLSING, INC. v. KARNOFSKY & GRITZ. PACA Docket No. 
8080. Reparation of $2,357.50 with 5 percent interest from 
February 1, 1960, awarded complainant against respondent in 
order issued September 6, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6771) 


JOHN L. CHASE & SON v. LONDON PRODUCE, PACA Docket No. 
8061. Reparation of $2,552 with 5 percent interest from Sep- 
tember 1, 1959, awarded complainant against respondent in 
order issued September 7, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6772) 


LEVATINO COMPANY, INC. v. KARNOFSKY & GRITzZ. PACA Docket 
No. 8082. Reparation of $313 with 5 percent interest from 
June 1, 1960, awarded complainant against respondent in 
order issued September 7, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6773) 


A. PELLEGRINO & SON v. Puccia PRoDUCE Co. PACA Docket No. 
8083. Reparation of $202.50 with 5 percent interest from 
February 1, 1960, awarded complainant against respondent 
in order issued September 7, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6774) 
BREAM COMPANY v. D. G. HAIGwoop. PACA Docket No. 8087. 
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Reparation of $1,000 with 5 percent interest from March 1, 
1959, awarded complainant against respondent in order issued 
September 8, 1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6775) 


Howarp P, DUNLAP v. PAUL E. Mary. PACA Docket No. 8103. 
Reparation of $1,567.50 with 5 percent interest from April 
1, 1960, awarded complainant against respondent in order 
issued September 8, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6776) 


CHAS. FREEDMAN v. HENDERSON PRODUCE. PACA Docket No. 
8076. Reparation of $1,392.50 with 5 percent interest from 
April 1, 1960, awarded complainant against respondent in 
order issued September 8, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6777) 


L. GILLARDE SONS COMPANY v. PAUL E. Mary. PACA Docket 
No. 8104, Reparation of $880.40 with 5 percent interest from 
November 1, 1959, awarded complainant against respondent 
in order issued September 8, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6778) 


HYBELS PRODUCE COMPANY v. PAUL E. Mary. PACA Docket No. 
8100. Reparation of $1,420 with 5 percent interest from 
February 1, 1960, awarded complainant against respondent 
in order issued September 8, 1960, by Thomas J. Flavin, 
Judicial Officer. 
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(No. 6779) 


SEYMOUR LUSTIG v. KARNOFSKY & GRITZ. PACA Docket No. 
8079. Reparation of $2,468.93 with 5 percent interest from 
April 1, 1960, awarded complainant against respondent in 
order issued September 8, 1960, by Thomas J. Flavin, Judi- 


cial Officer. 


(No. 6780) 


TROYER & HURST POTATO SALES v. ARTIE’S FOOD PRODUCTS, INC. 
PACA Docket No. 8086. Reparation of $5,933.50 with 5 per- 
cent interest from February 1, 1960, awarded complainant 
against respondent in order issued September 8, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6781) 


BLISS PRODUCE Co. v. ARTIE’S Foop PRopucTs, INc. PACA 
Docket No. 8085. Reparation of $2,587.50 with 5 percent inter- 
est from January 1, 1960, awarded complainant against re- 
spondent in order issued September 15, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6782) 


BROWN AND HILL v. GUERRA BROS. PRODUCE. PACA Docket No. 
8107. Reparation of $652.50 with 5 percent interest from Octo- 
ber 1, 1959, awarded complainant against respondent in order 
issued September 15, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6783) 


ALBERT R. GEORGE Co., INC. v. GAY PRODUCE COMPANY, INC. 
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PACA Docket No. 8078. Reparation of $965.50 with 5 percent 
interest from June 1, 1959, awarded complainant against re- 
spondent in order issued September 15, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6784) 


THE J. D. HAMILTON FRUIT Co. v. PAUL E. Mary. PACA 
Docket No. 8102. Reparation of $2,310 with 5 percent interest 
from December 1, 1959, awarded complainant against respond- 
ent in order issued September 15, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6785) 


M. G. R. CoMPANY, INC. v. KARNOFSKY & GRITZ. PACA Docket 
No. 8093. Reparation of $62.50 with 5 percent interest from 
April 1, 1960, awarded complainant against respondent in 
order issued September 15, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6786) 


PERRICH BRos., INC. v. KARNOFSKY & GRITZ. PACA Docket No. 
8094. Reparation of $125 with 5 percent interest from April 
1, 1960, awarded complainant against respondent in order 
issued September 15, 1960, by Thomas J. Flavin, Judicial 
Officer. 


(No. 6787) 


SCHUMAN-ANDERHOLT Co. v. Roy W. COLLINS. PACA Docket No. 
8092. Reparation of $409.50 with 5 percent interest from April 
1, 1960, awarded complainant against respondent in order 
issued September 15, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 6788) 


Scott FINKs Co., INC. v. LONDON PRopuUcE. PACA Docket No. 
8105. Reparation of $6,471.34 with 5 percent interest from 
February 1, 1960, awarded complainant against respondent 
in order issued September 15, 1960, by Thomas J. Flavin, 


Judicial Officer. 


(No. 6789) 


HELMS PoTATO COMPANY v. PAUL E. Mary. PACA Docket No. 
8101. Reparation of $2,440.62 with 5 percent interest from 
January 1, 1960, awarded complainant against respondent 
in order issued September 19, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6790) 


FRVIN ZINK, INC. v. ALBERT L. HEIL PRODUCE COMPANY. PACA 
Docket No. 8058. Reparation of $12,553.01 with 5 percent in- 
terest from April 1, 1959, awarded complainant against re- 
spondent in order issued September 19, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6791) 


G. DEEUGENIO & SONS v. MICHAEL BOVINO, JR., et al. PACA 
Docket No. 8041. Reparation of $413.92 with 5 percent interest 
from October 1, 1959, awarded complainant against respond- 
ents in order issued September 22, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6792) 


FARSOUTH GROWERS COOPERATIVE ASSOCIATION AND TROPICAL 
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AGRICULTURE COOPERATIVE ASSOCIATION v. KARNOFSKY & 
Gritz. PACA Docket No. 8081. Reparation of $14,048 with 5 
percent interest from May 1, 1960, awarded complainants 
against respondent in order issued September 22, 1960, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6793) 


R. GUERCIO & SON, INC. v. TARANTO PRODUCE Co. PACA Docket 
No. 8084. Reparation of $9,108.16 with 5 percent interest 
from November 1, 1959, awarded complainant against respond- 
ent in order issued September 22, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6794) 


THE J. F. SANSON & SONS COMPANY v. HEMET DISTRIBUTORS 
CoMPANY. PACA Docket No. 8112. Reparation of $4,109.32 
with 5 percent interest from October 1, 1959, awarded com- 
plainant against respondent in order issued September 28, 
1960, by Thomas J. Flavin, Judicial Officer. 


(No. 6795) 


ANDES FRUIT & PRODUCE CoRP. v. LOUIS & SALVATORE MONDA. 
PACA Docket No. 8111. Reparation of $2,115.48 with 5 percent 
interest from June 1, 1959, awarded complainant against re- 
spondent in order issued September 29, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6796) 


BARNHILL BROTHERS v. HURST PoTATo CHIP COMPANY. PACA 





Docket No. 8119. Reparation of $1,612.50 with 5 percent inter- 
est from August 1, 1959, awarded complainant against re- 
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spondent in order issued September 29, 1960, by Thomas J. 
Flavin, Judicial Officer. 


(No. 6797) 


GEORGE DORFMAN v. SHIRLEY ZIMMERMAN. PACA Docket No. 
8118. Reparation of $1,143.75 with 5 percent interest from 
January 1, 1960, awarded complainant against respondent in 
order issued September 29, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6798) 


LEO BrRos., INC. v. PAK’T-RITE PRODUCE, INC. PACA Docket No. 
8124. Reparation of $874 with 5 percent interest from Novem- 
ber 1, 1959, awarded complainant against respondent in order 
issued September 29, 1960, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 6799) 


G. A. MEYER COMPANY v. PAK’T-RITE PRODUCE, INC. PACA 
Docket No. 8126. Reparation of $374 with 5 percent interest 
from January 1, 1960, awarded complainant against respond- 
ent in order issued September 29, 1960, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6800) 


MUSHROOM GROWERS ASSOCIATION SALES COMPANY v. PAK’T- 
RITE PropucE, INc. PACA Docket No. 8125. Reparation of 
$44.80 with 5 percent interest from February 1, 1960, awarded 
complainant against respondent in order issued September 29, 
1960, by Thomas J. Flavin, Judicial Officer. 
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(No. 6801) 


WALTER H. SCHORZMAN v. LONG PRopUCE. PACA Docket No. 
8113. Reparation of $4,226.17 with 5 percent interest from 
July 1, 1959, awarded complainant against respondent in 
order issued September 29, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


(No. 6802) 


F, H. VAHLSING, INC. v. JOHN B. MACKAREY. PACA Docket No. 
8114. Reparation of $1,255.18 with 5 percent interest from 
October 1, 1959, awarded complainant against respondent in 
order issued September 29, 1960, by Thomas J. Flavin, Judi- 
cial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6803) 


NORTON & MCELROY PRODUCE, INC. v. CRISPO BRos., INC. PACA 
Docket No. 7859. Order issued September 22, 1960, by 
Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


UNITED STATES OF AMERICA v. HOWETH M. MILLS AND CRAW- 
FORD MILLS, d/b/a MILLS DAIRY PRODUCTS COMPANY; UNITED 
STATES OF AMERICA v. BRICE G. TWILLEY, d/b/a TWILLEY’S 
City DAIRY; and UNITED STATES OF AMERICA v, NESBIT C. 
MURPHY, d/b/a SHILOH DAIRY FARMS. Decided June 30, 1960. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 12116 
Civil No. 12118 
Civil No. 12119 


Thomsen, Chief Judge 


This is an action under sec. 8a(6) of the Agricultural Market- 
ing Agreement Act of 1937, 7 U.S.C.A. 608a(6), to require de- 
fendants to comply with the provisions of Order No. 127, 24 
FR 11071, 7 CFR Part 1027, Regulating the Handling of Milk 
in the Upper Chesapeake Bay Marketing Area, and particularly 
to file the reports required thereunder. The same order was 
discussed in Willow Farms Dairy, Inc. v. Benson, D.Md., 181 
F. Supp. 798, aff’d 4 Cir. 276 F.2d 856. See also 181 F. Supp. 
802. The principal defense is that the record keeping and report- 
ing requirements of Order No. 127 are null and void and unen- 
forceable because of failure to comply with the provisions of 
the Federal Reports Act of 1942, 5 U.S.C.A. 139, et seq. The 
Government replies (a) that the Federal Reports Act does not 
apply to the reports required by Order No. 127, (b) that its 
provisions were nevertheless complied with, (c) that failure of 
the Secretary of Agriculture to comply with the provisions of 
the Federal Reports Act would not justify defendants in re- 
fusing to comply with the requirements of Order No. 127, and 
(d) in any event, that the point cannot be raised in defense to 
this action, but must be raised in a proceeding under 7 U.S.C.A. 
608c(15).1 The Government seeks a summary judgment. 


Order No. 127 was issued pursuant to the Agricultural Mar- 
keting Agreement Act of 1937, 7 U.S.C.A. 601, et seq., and to 
the Decision on Proposed Marketing Agreement and Order, 
dated November 20, 1959, 24 FR 9441. The reporting and 
other administrative provisions of Order No. 127 became effec- 
tive on January 1, 1960, the pricing and paying provisions on 
February 1, 1960. Defendants have filed petitions with the Secre- 
tary of Agriculture under 7 U.S.C.A. 608c(15) (A), challenging 
the validity of Order No. 127 and the obligations thereunder. 


The Market Administrator has determined that, during the 
months of January and February 1960, defendants were handlers 


1The provisions of 7 U.S.C.A. 608c(15) were set out in full in the Willow Farms Dairy 
case, 181 F. Supp. at 799, n. 1, and need not be repeated here. 
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of milk as defined in Order No. 127 and subject to regulation 
thereunder; that said Order obligates handlers subject thereto 
to file monthly reports of their operations within specific dates 
after the end of each month, showing receipts of milk and the 
use made thereof, for the purpose of fixing, each month, the 
monetary obligations of each handler under the Order, and to 
maintain books and records to enable the Market Administrator 
to verify the accuracy of such reported data; and that defendants 
have failed and refused to file the requisite reports for January 
and February 1960. 

It is doubtful whether such reports fall within the provisions 
of the Federal Reports Act, 5 U.S.C.A. 139, et seq., which deals 
with the “Coordination of Federal Reporting Services”, since 
the purpose of the reports involved in this case is not to collect 
“information”, but to carry out the provisions of the Marketing 
Agreement and Order. Assuming that the Federal Reports Act 
does apply, it is doubtful whether the failure of the Secretary 
to submit those forms to the Director of the Bureau of the 
Budget under such a “housekeeping” statute would excuse de- 
fendants from complying with an otherwise valid order. 

But it is not necessary or proper to decide those questions in 
this case, because it is clear under United States v. Ruzicka, 
329 U.S. 287, and other cases cited herein, that defendants 
must first raise such questions in the 608c(15) (A) proceeding.” 
If they are decided adversely to the defendants by the Secretary, 
defendants may obtain a review by this court of the Secretary’s 
ruling. See sec. 608c(15) (B). But it is specifically provided that 
the pendency of such proceedings shall not impede, hinder, or 
delay the United States or the Secretary of Agriculture from 
obtaining relief pursuant to sec. 608a(6). United States v. 
Ruzicka, supra; United States v. Ideal Farms, Inc., D. N.J., 162 
F. Supp. 28, aff’d 3 Cir., 262 F.2d 334; United States v. Hinman 
Farms Products, Inc., D. N.Y., 156 F. Supp. 607. Defendants 
cited United States v. Taper-Ideal Dairy Co., N.D. Ohio, 175 
F. Supp. 678, but the defendant in that case was not contesting 
the validity of the marketing order or of any obligation imposed 
in connection therewith, and this court is under no obligation 
[sic] to follow all of the dicta therein. Leedon v. Kyne, 358 U.S. 
184, also cited by defendants, involved a different statute, and 
a situation where, but for the general jurisdiction of the federal 


?The Government has conceded that the points raised by defendants herein may be urged 
in the 608c(15)(A) proceeding. 


———— 
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courts, there would have been no means within the control of 
the plaintiffs to protect and enforce their rights. In the instant 
case Congress has provided such means, namely, sec. 608¢(15) 
(A) and (B). 

There is no genuine issue as to any fact material to the 
decision of this point or the decision of the other points raised 
by defendants. The equities involved are fully discussed in 
United States v. Ruzicka, supra. 

The Government’s motion for summary judgment is granted. 
I will enter a proper order or injunction requiring defendants 
to comply fully with Order No. 127, commanding them to file 
forthwith with the Market Administrator all reports prescribed 
by said Order, and to pay to the Market Administrator all obliga- 
tions accrued for all months from February 1960 to date. 


The court will retain jurisdiction of this action for the entering 
of such further orders and judgments as may be necessary to 
give full relief to all parties. See United States v. Ideal Farms, 
supra. 


UNITED STATES OF AMERICA v. HOWETH M. MILLS AND CRAW- 
FORD MILLS, d/b/a MILLS DAIRY PRODUCTS COMPANY; UNITED 
STATES OF AMERICA v. BRICE G. TWILLEY, d/b/a TWILLEY’S 
City DAIRY; and UNITED STATES OF AMERICA v. NESBIT C. 
MURPHY, d/b/a SHILOH DAIRY FARMS. Decided September 2, 
1960. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MARYLAND 


Civil No. 12116 
Civil No. 12118 
Civil No. 12119 


Thomsen, Chief Judge 


The defendants in these three cases seek a stay of the orders 
and injunctions entered by this court on July 7, 1960, following 
the opinion reported sub nom. United States v. Mills, et al., 
185 F. Supp. 709. 


Facts 


This is an action under sec. 8a(6) of the Agricultural Market- 
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ing Agreement Act of 1987, 7 U.S.C.A. 608a(6), to require de- 
fendants to comply with the provisions of Order No. 127, 24 
F.R. 11071, 7 C.F.R. Part 1027, regulating the Handling of 
Milk in the Upper Chesapeake Bay Marketing Area. Order No. 
127 was issued on December 28, 1959, after the usual notice, 
public hearing, briefs, recommended decision, exceptions to the 
recommended decision, final decision, including findings and 
conclusions, and a producer referendum. Among the issues de- 
cided following the public hearing was whether the Eastern 
Shore counties should be included in the marketing area covered 
by the Order. Defendants herein, who are “handlers” on the 
Eastern Shore, had an opporunity to participate in the proceed- 
ings, including the public hearing. 

On December 31, 1959, defendants filed a petition with the 
Secretary under sec. 8c(15) (A) of the Act, 7 U.S.C.A. 608¢ (15) 
(A). The petition alleged that Order No. 127 was a nullity be- 
cause the Secretary did not make findings of fact as to prices, 
which the petition alleged to be a “threshold jurisdictional 
statutory requisite’. An application for interim relief was denied 
on January 26, 1960. On January 27 an answer to the petition 
was filed and a hearing was scheduled for February 24. 

On February 4 defendants filed a long amended petition re- 
stating the claim of the original petition, and itemizing many 
instances in which it was alleged that Order No. 127 was not 
in accordance with law because various findings and provisions 
were not supported by evidence in the record or were contrary 
to the evidence. On February 19 the respondent filed an applica- 
tion to dismiss designated portions of the amended petition, and 
upon request of defendants herein, they were given an extension 
of time for filing an answer to the application. They filed such 
answer and requested oral argument thereon, which was held 
before a judicial officer on April 11. 

At the oral argument defendants withdrew several paragraphs 
of their amended petition. The judicial officer noted that the 
amended petition was vague, ambiguous, prolix and argumenta- 
tive, and, therefore, impossible to answer appropriately; but in 
the interest of expedition he ruled that the proceeding should 
continue on the basis of the amended petition, which raised the 
issue whether Order No. 127 was supported by the evidence in 
the promulgation record. He stated that questions as to the 
admissibility of evidence, other than the promulgation record, 
could be handled as they might arise. An answer to the amended 
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petition was filed on April 27, and on May 4 the proceedings 
were set for hearing on June 7. On June 2 defendants herein 
requested a postponement, which was granted. On June 30 
they asked for a further postponement of the hearing, and on 
July 5 the case was set for hearing on August 3. 


Meanwhile, the Market Administrator determined that de- 
fendants were handlers of milk, as defined in Order No. 127, 
and subject to regulation thereunder, and that defendants had 
failed and refused to file the requisite reports for January and 
February 1960. Accordingly, the instant actions under sec. 
8a(6) were filed in this court to compel compliance. The princi- 
pal defense raised by defendants was that the record keeping and 
reporting requirements of Order No. 127 are null and void and 
unenforceable because of failure to comply with the provisions 
of the Federal Reports Act of 1942, 5 U.S.C.A. 139, et seq. 
After a hearing, this court filed an opinion on June 30, 1960, 
reported 185 F. Supp. 709, concluding that it was 
not necessary or proper to decide that issue in this case because 
under United States v. Ruzicka, 329 U.S. 287, and other cases 
cited therein, defendants must first raise such an issue in the 
8c(15) (A) proceeding. If they are decided adversely to the de- 
fendants by the Secretary, defendants may obtain a review by 
this court of the Secretary’s ruling. See 8c(15)(B). It is 
specifically provided in that section that the pendency of such 
proceedings shall not impede, hinder or delay the United States 
or the Secretary of Agriculture from obtaining relief pursuant 
to 8a(6). See 185 F. Supp. at 710. This court, there- 
fore, held that the government’s motions for summary judgment 
in the three cases should be granted, and that proper orders or 
injunctions should be issued, requiring defendants to comply 
fully with Order No. 127. 


When the proposed orders and injunctions were presented to 
the court, defendants’ counsel made an oral motion for a stay. 
A hearing was held in open court on that motion, at the conclu- 
sion of which the court ruled that it would deny the stay for 
reasons analogous to those stated in the second Willow Farms 
decision, 181 F. Supp. 802, and particularly for the reasons 
stated by the Supreme Court in United States v. Ruzicka, supra, 
and by Judge Wortendyke in United States v. Ideal Farms, 
D.N.J., 162 F. Supp. 28, aff’d, 3 Cir., 262 F. 2d 334, and to 
avoid such difficulties as developed in H. P. Hood & Son v. United 
States, 1 Cir., 97 F. 2d 677, which brought forth the decision re- 
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ported in Green Valley Creamery v. United States, 1 Cir., 105 
F. 2d 754. This court stated, however, that the denial of the 
stay would be without prejudice to the right of defendants to 
apply for a stay at any time more than three months from the 
date—July 7, 1960—of the order, if the Secretary had not de- 
cided the 8c(15)(A) proceedings by that time, and upon a 
showing that the failure of the Secretary so to decide the case 
amounted to a denial of due process or to grossly negligent 
delay. 

Orders and injunctions requiring compliance by defendants 
with Order No. 127 were entered on July 7. Defendants were 
required, inter alia, (a) to file with the Market Administrator 
within thirty days, ie. by August 6, all reports required by the 
provisions of Order No. 127, (b) to make available to the 
Administrator all books, account records, etc., to enable him to 
verify the data contained in the reports, and (c) to pay to the 
Administrator by August 6 the moneys shown to be due. 

Defendants did not comply with the requirements of the 
orders and injunctions, but on August 8 entered an appeal there- 
from to the United States Court of Appeals for the Fourth 
Circuit. 

Meanwhile, on August 3 the administrative hearing under sec. 
8c(15)(A) began in Cambridge, Maryland. At that hearing 
defendants herein attempted to introduce evidence that the East- 
ern Shore of Maryland is a separate political and economic entity 
from the Western Shore, and consequently that the Secretary’s 
inclusion of the Eastern Shore in Order No. 127 was not in 
accordance with the law. The attorney representing the Secre- 
tary objected to the admissibility of such evidence. The hearing 
examiner sustained the objections, for reasons set out in Note 
2. Although the hearing examiner excluded the de novo evidence, 
he allowed the defendants to make extensive offers of proof for 
possible review purposes. He also granted them permission to 
amend their petition to charge violation of the Federal Reports 
Act of 1942, 5 U.S.C.A. 139, in the promulgation of the order; 
and it is agreed that defendants may offer evidence in the 8c(15) 
(A) proceeding to prove the alleged violation. 

On the second day of the hearing defendants herein requested 
a recess so that they might take an interlocutory appeal to a 
judicial officer of the Department from the hearing examiner’s 
ruling excluding their proffered evidence. Their request was 
granted, and on August 17 defendants formally requested such 
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a review. A hearing was held before a judicial officer on August 
23, and he sustained the rulings of the hearing officer in a care- 
fully reasoned opinion filed on August 29, important parts of 
which are set out in Note 3. 


Meanwhile, on August 10, after filing their appeal to the 
Fourth Circuit, defendants herein met with counsel for the gov- 
ernment before Chief Judge Sobeloff and requested a stay. After 
discussion before Judge Sobeloff on August 10 and August 11, 
it was agreed among counsel for the respective parties that the 
defendants would dismiss their appeals without prejudice and 
would file a new motion in this court for a stay of the orders 
and injunctions of July 7. Accordingly, defendants have dis- 
missed their appeals entered on August 8, but have indicated 
that they intend to file new appeals on or before September 6. 


In their pending motions for stay of the said orders and in- 
junctions, defendants contend that: 


coe e * 


“9. The action of the hearing examiner in refusing 
to receive evidence tendered by the Defendants at the 
hearing before him on August 3, 1960 and 4, 1960, at 
Cambridge, Maryland, constitutes a denial to the De- 
fendants of the full and fair hearing required by 7 
U.S.C.A. 608¢(15) (A), and of the Administrative Pro- 
cedure Act, 5 U.S.C.A. Sec. 1001, et seq. and the 
rights guaranteed the Defendants by the due process 
clause of the Fifth Amendment to the Constitution of 
the United States. 


“10. As will more fully appear from the statement 
of this Honorable Court at the hearing on July 7, 1960, 
set forth in paragraph 4 hereof, the failure of the 
Secretary of Agriculture to decide the Defendants’ 
(15) (A) case within a period of more than three 
months from July 7, 1960, would amount to a denial of 
due process to the defendants. It is now evident from 
the action of the hearing examiner, designated by the 
Secretary of Agriculture, to conduct the hearing on 
Defendants’ (15) (A) petition that Defendants will not 
be granted any ‘hearing’ whatsoever as provided by 
law, and that therefore, this arbitrary, capricious and 
unlawful action of the Secretary of Agriculture in re- 
fusing the Defendants a lawful hearing on their (15) 
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(A) petition, disentitles the Government to the relief 
granted by the Order and Permanent Injunction passed 
by this Court on July 7, 1960. 

“WHEREFORE, Defendants move this Honorable 
Court to stay the Orders and Permanent Injunctions 
dated July 7, 1960, pursuant to the provisions of Rule 
62 of the Federal Rules of Civil Procedure, pending a 
determination as to whether the action of the Plaintiff 
in refusing the rights guaranteed Defendants by 7 
U.S.C.A. 608¢(15) (A), disentitles the Plaintiff to the 
remedies granted it by the Orders and Permanent In- 
junctions dated July 7, 1960.” 

Opposing the motion to stay, the government contends: 


I. Defendants are not entitled to a stay since they have 
failed to exhaust their administrative remedies; II. The Agri- 
cultural Marketing Agreement Act of 1937 specifically provides 
that enforcement of a marketing order shall not be stayed dur- 
ing the pendency of the administrative proceedings by a handler 
under the Act; III. Defendants have not demonstrated the 
requirements essential for the granting of a stay; and IV. The 
injury to the public interest threatened by a stay outweighs any 
alleged private injury to defendants. 


Discussion 
Z. 


The issues raised by these defendants in the pending proceed- 
ing before the Secretary under sec. 8c(15) (A) will be subject 
to review by this court in a proceeding under sec. 8c(15) (B) 
if the final decision of the Secretary is adverse to them. There 
is no evidence that there has been any unreasonable delay on 
the part of the Secretary or of the Department in deciding 
those issues. It appears that much, if not all, of the delay has 
been caused by defendants and their counsel. The interlocutory 
questions have been decided promptly by the judicial officer. 


Whether the refusal of the hearing examiner, affirmed by the 
judicial officer, to admit the proffered evidence was correct or 
incorrect is a question which may only be decided by this court 
in an 8c(15) (B) proceeding. It would be premature to attempt 
to decide the question at this time. It is, of course, generally 
true that whether proffered evidence should or should not be 
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admitted at a particular hearing depends upon the nature of 
the hearing and of the issues properly before the tribunal. 
Without intimating what the decision of this court might be if 
and when the question is properly presented on a full record, 
I hold that on the present record it does not clearly appear 
that the hearing examiner or any other representative of the 
Department has denied to the defendants herein a full and 
fair hearing, as required by sec. 8c(15) (A), by the Administra- 
tive Procedure Act, 5 U.S.C.A. 1001, et seq., or by the Fifth 
Amendment. 


II. 


In view of the repeated efforts by these defendants to obtain 
a stay of the enforcement of Order No. 127 in these 8a(6) 
proceedings, and of the apparent lack of understanding by 
defendants and many others of the nature and function of the 
several proceedings under 8a(6) and under 8c(15), it seems 
desirable, even at the risk of unduly prolonging this opinion, 
to set out the following portion of the opinion of the Supreme 
Court in United States v. Ruzicka, which was quoted and applied 
by Judge Wortendyke in the Ideal Farms case, D.N.J., 162 F. 
Supp. 28, at 30, 31, aff’d, 3 Cir., per curiam, 262 F. 2d 334, a 
case similar to the case at bar: 


“The procedure devised by Congress explicitly gave 
to an aggrieved handler an appropriate opportunity for 
the correction of errors or abuses by the agency charged 
with the intricate business of milk control. In addition, 
if the Secretary fails to make amends called for by law 
the handler may challenge the legality of the Secre- 
tary’s ruling in court. Handlers are thus assured oppor- 
tunity to establish claims of grievances while steps for 
the protection of the industry as a whole may go for- 
ward. Sections 8a(6) and 8c(15) thus form a comple- 
mentary procedural scheme. Contrariwise, it would 
make for disharmony to extrapolate from these provi- 
sions of the statute the right to consider independently, 
in a proceeding by the Government for the enforcement 
of the Secretary’s order, questions for which Congress 
explicitly furnished the handler an expert forum for 
contest with ultimate review by a district court. 


“The situation before us indicates how disruptive it 
would be to allow issues that may properly come before 
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a district court in a proceeding under § 8c(15) to be 
open for independent adjudication in a suit for enforce- 
ment under § 8a(6). * * * In large measure, the success 
of this scheme revolves around a ‘producers’ fund which 
is solvent and to which all contribute in accordance 
with a formula equitably determined and of uniform 
applicability. Failure by handlers to meet their obliga- 
tions promptly would threaten the whole scheme. Even 
temporary defaults by some handlers may work unfair- 
ness to others, encourage wider noncompliance, and 
engender those subtle forces of doubt and distrust which 
so readily dislocate delicate economic arrangements. 
To make the vitality of the whole arrangement depend 
on the contingencies and inevitable delays of litigation, 
no matter how alertly pursued, is not a result to be 
attributed to Congress unless support for it is much 
more manifest than we find here. That Congress 
avoided such hazards for its policy is persuasively indi- 
cated by the procedure it devised for the careful ad- 
ministrative and judicial consideration of a handler’s 
grievance. * * * In the case before us, administrative 
proceedings were instituted before the Secretary of 
Agriculture and, apparently, are awaiting his action. 
Presumably the Secretary of Agriculture will give the 
respondents the right to which Congress said they were 
entitled. If they are dissatisfied with his ruling, they 
may question it in a district court. The interests of the 
entire industry need not be disturbed in order to do 
justice to an individual case.” 


See also La Verne Co-op Citrus Ass’n, et al. v. United States, 9 
Cir., 148 F. 2d 415; United States v. Turner Dairy Co., 7 Cir., 
166 F. 2d 1; United States v. Hinman Farms Products, Inc., 
N.D.N.Y., 156 F. Supp. 607; Hygeia Dairy Company v. Benson, 
S.D. Tex., 151 F. Supp. 661. 




































III. 


Defendants have not shown that they will be irreparably in- 
jured if they are required to comply with Order No. 127. A sub- 
stantial reserve fund has been set up by the Market Administra- 
tor, and all reports and records are required to be kept confi- 
dential, solely for the use of the Market Administrator. 
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IV. 


Even if irreparable injury could be shown, that in and of 
itself would not be enough. Particularly where damage to the 
public interest is threatened by a requested stay or where other 
interested persons may sustain injury by reason of a stay, the 
courts will refuse it even if irreparable damage to the applicant 
is shown. Virginia Ry. v. United States, 272 U.S. 658, 672; 
Yakus v. United States, 321 U.S. 414, 440; Virginia Petroleum 
Job. Ass’n v. Federal Power Commission, (D.C. Cir.), 259 F. 
2d 921, 925. 

The failure of defendants to comply with Order No. 127 
seriously defeats and impairs the effective operation of the 
order and makes it impossible to determine properly the essential 
matters necessary for the proper classification of milk and the 
determination of minimum prices to be paid to producers. The 
payment by all handlers to producers of uniform prices which 
reflect the full utilization value of all milk received cannot be 
made without introducing inequalities between handlers in the 
cost of milk unless (a) there is a pooling arrangement whereby 
all producers are paid out of a single fund into which all 
handlers pay their entire minimum obligations, or, (b) as in 
the case of the Upper Chesapeake Bay Order, a producer- 
settlement fund is established through which the balances are 
cleared between handlers. Unless each step in the plan of regu- 
lation is strictly and promptly complied with, the orderly 
handling of milk and milk products in the marketing area 
will be disrupted. 


Conclusion 


For each and all of the foregoing reasons, the motions for 
stay must be denied. Defendants are hereby directed to comply 
with all requirements of the orders and injunctions of July 7, 
1960, on or before September 9, 1960. 


FOOTNOTES 


1. The reporting and other administrative provisions of Order 
No. 127 became effective on January 1, 1960, the pricing and 
paying provisions on February 1, 1960. 


2. The hearing examiner took the position that the Act re- 
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quires the Secretary to base the issuance and terms of a market- 
ing order on the evidence appearing in the record of a 
quasi-legislative hearing held for the purpose of allowing all 
interested parties to present their views on the proposed order; 
that the issue whether an order or any provision thereof is 
“in accordance with law” depends solely on the question whether 
it is supported by the evidence in the record of the rule-making 
proceeding, and that a challenge to the validity of any provi- 
sion of such an order is restricted to a review of the evidence 
before the Secretary in the rule-making proceeding. The hearing 
examiner stated that when a proceeding under sec. 8c(15) (A) 
involves a challenge to a provision of an order as “not in ac- 
cordance with law’, no new evidence can be introduced on 
matters that could properly have been offered at the promulga- 
tion hearing, where all interested parties in the marketing 
area could have been present, could have cross-examined oppos- 
ing witnesses, and could have introduced evidence on their own 
behalf; that it would be unfair to other interests in the 
marketing area—in this case some forty handlers and thousands 
of producers—to afford the few petitioning handlers what 
would be in effect their own private de novo promulgation 
hearing, at which they could introduce evidence at a time when 
other interested parties would not be present to cross-examine 
witnesses and to introduce opposing evidence. 


8. After reviewing the allegations of the petition and the 
proffered evidence, the Judicial Officer said: 


cee * 


“It is seen from the foregoing examination of the amended 
petition that the petitioners are attacking the quasi-legislative 
or rule-making act of the Assistant Secretary in making the 
decision to promulgate Order No. 127. It is seen also that what 
they claim is ‘not in accordance with law’ about the promulga- 
tion of the order concerns the evidence upon which the order 
was issued and the findings and conclusions in connection there- 
with. Consequently it seems to me that the petitioners them- 
selves by their petition have fixed the outer boundaries of the 
scope of this proceeding because they are claiming legal errors 
in the promulgation of the order just as if their appeal were 
direct to an appellate court. No new evidence, that is evidence 
other than the record evidence bearing upon the validity of the 
issuance of the order, would be received in such case. 
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“Moreover, section 8c(4) of the act (7 U.S.C. 608c(4)) re- 
quires that in issuing an order the Secretary shall find wpon the 
evidence introduced at the promulgation hearing, that the is- 
suance of the order ‘and all the terms and conditions thereof’ 
will tend to effectuate the declared policy of the act. Again, 
because the issuance of an order is formal rule-making under 
the Administrative Procedure Act, section 7 of that act (5 U.S.C. 
1006(c) ) provides that no rule shall be issued except ‘as supported 
by and in accordance with the reliable, probative, and substan- 
tial evidence.’ 


ce ek * 


“T find no cause of action stated in the amended petition for 
which the evidence from petitioners and their producers that 
was excluded is relevant and material. Too, as we have said 
above the challenge here is to the validity .as a matter of law 
of the inclusion of the Eastern Shore counties in the marketing 
area and in this proceeding only handlers have standing to sue. 


ce Ke * 


“It seems to me that whether or not the promulgation record 
sustains the protested order is a matter of law and not of 
opinion testimony, either on behalf of the petitioners or of the 
respondent. These issues are the kind typically before the courts 
in appeals from decisions or orders made by administrative 
agencies upon a hearing record and I am not aware that any 
court has taken opinion testimony from experts as to the worth 
or probative value of the evidence in the administrative record 
rather than argument. The standard for adjudication under 
the act and in the light of the grievances listed in the petition 
here is whether the issuance of the order either as a whole or 
as it, applies to the Eastern Shore is in accordance with law, 
the same criterion applicable in review by the courts of adminis- 
trative action. 


sk k * 


“The kind of evidence petitioners seek to have admitted is of 
course pertinent to a hearing looking to the promulgation of an 
order or to amendment. Petitioners are free to petition for an 
amendment of the order. At such a hearing all interested 
parties such as producers and handlers of milk from the West- 
ern Shore disposed of on the Eastern Shore may have their say 
in testimony also, as well as Eastern Shore handlers not in- 





1108 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 19 A.D. 1097 


volved in this proceeding and Eastern Shore producers who do 
not deliver to the petitioning handlers here, none of whom can 
be parties to this quasi-judicial proceeding concerned with al- 
leged illegality of the order. 
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